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Subject:  Public Consultation Document - Secretariat 

Proposal for a “Unified Approach” under Pillar 

One. 

 

With respect to the issues raised in the “Public Consultation 

Document – Secretariat Proposal for a ‘Unified Approach’ 

under Pillar One”, published on 9 October 2019 (the 

“Discussion Draft”), Tremonti Romagnoli Piccardi e Associati 

appreciates the opportunity to submit the following 

observations and comments in relation to the tax challenges 

of digital economy. 

 

* * * 

 

“Commentators’ view are requested on the policy, technical 
and administrability issues raised by the proposal described 
above. In particular, comments are specifically requested on 
the following questions:  
 
 
1. Scope. Under the proposed “Unified Approach”, Amount A 

would focus on, broadly, large consumer (including user) 

facing business. What challenges and opportunities do 

you see in defining and identifying the business in the 

scope, in particular with respect to: 

 

a. their interaction with consumers/users; 
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b. defining the MNE group; 

c. covering different business models (including multi-

sided business models) and sales to intermediaries; 

d. the size of the MNE group, taking account of 

fairness, administration and compliance cost; and 

e. carve outs that might be formulated (e.g. for 

commodities)? 

 

As a matter of introduction, we would like to outline 

our appreciation for the OECD’s intention to reach a 

shared solution to address the tax challenges of the 

digitalisation of the economy by suggesting 

modifications to the rules on profit allocation and 

nexus.  

 

In the first instance, it seems appropriate to make a 

few preliminary remarks on the scope of the “Unified 

Approach” as set out in the Secretariat Proposal (the 

“Proposal”).  

 

The main challenge of the digital economy taxation is 

represented by the necessity to introduce new nexus and 

profit allocation rules in order to allow the fair 

taxation of profits generated by businesses without a 

physical presence in the market jurisdictions.  

 

The report “Addressing the Tax Challenges of the Digital 

Economy, Action 1 - 2015 Final Report” (“BEPS Action 1”) 

was the first official document to introduce the concept 

of “significant economic presence” as an alternative 

solution (rectius, nexus) in order to address the above-

mentioned challenges. This new nexus rule was aimed to 

“create a taxable presence in a country when a non-

resident enterprise has a significant economic presence 

in a country on the basis of factors that evidence a 

purposeful and sustained interaction with the economy of 

that country via technology and other automated tools”1. 

 

The concept of “significant economic presence” was 

intended to ring fence exclusively highly digitalised 

                     
1 See “OECD (2015), Addressing the Tax Challenges of the Digital Economy, Action 

1 - 2015 Final Report”, OECD/G20 Base Erosion and Profit Shifting Project, OECD 

Publishing, Paris, para. 277. 
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businesses. However, this new nexus rule, as set out 

under BEPS Action 1, came up with difficulties in order 

properly define the scope of the “digital economy”. 

 

With this in mind, the Policy Note “Addressing the Tax 

Challenges of the Digitalisation of the Economy”, 

approved on 23 January 2019, developed some proposals 

grouped into two pillars: (i) Pillar One, focused 

exclusively on the allocation of taxing rights, seeking 

for a review of the profit allocation and nexus rules, 

and (ii) Pillar Two, focused on the remaining BEPS 

issues2. 

 

Under Pillar One three different approaches have been 

developed, which present clear differences relating to 

their scope, considering that 

 

- the “user participation” proposal essentially relates 

to highly digitalised business models which create 

value mostly through the active participation of 

users; 

 

- the “marketing intangibles” proposal focuses both on 

(i) highly digitalised business models and to (ii) 

non-digitalised business models; and 

 

- the “significant economic presence” proposal is based 

on the concept of “significant economic presence” as 

the nexus in order to allocate profits. 

 

In order to reach a consensus solution with reference to 

Pillar One, the “Unified Approach” - which is illustrated 

under the Proposal - is built on the commonalities of 

the three above-mentioned approaches.  

 

As described in the Discussion Draft, the Proposal has 

a scope which goes beyond the “mere” digital businesses, 

considering that it is now aimed at covering “large 

consumer facing businesses”. Essential feature of these 

                     
2 In more detail, Pillar two focuses on the development of two interrelated 

rules: an income inclusion rule and a tax on base eroding payments, both aimed 

at counteracting the phenomenon of structures that shift profit to entities 

subject to no or very low taxation. 
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businesses is the interaction with individuals which 

acquire goods/services for personal purposes3. 

 

Therefore, the “Unified Approach” includes in its scope 

both (i) highly digitalised businesses providing digital 

services and (ii) non-digitalised businesses which 

interacts with consumers.  

 

The above being said, while we appreciate the commitment 

of the OECD to suggest modifications to the rules on 

profit allocation and nexus by including in the Proposal 

every business model able to create value in the market 

jurisdiction notwithstanding the absence of a physical 

presence, we believe that the Proposal might run the 

risk to be excessively wide in its scope.  

 

In fact, the concept of “large consumer facing 

businesses” intends to cover not only the players of the 

digital economy, but also traditional business models 

which present consumer-facing elements. By contrast, we 

believe that it may be opportune to include specific 

guidance in order to avoid excessive arbitration when 

selecting the players to be considered in the scope of 

the Proposal.  

 

In this regard, we do not believe that focusing on the 

digital economy would be surely unsuitable and/or 

however not in line with the current Double Taxation 

Treaties (the “DTTs”) framework. One should in fact 

consider that specific rules had been historically 

provided to properly allocate taxing rights when dealing 

with specific economic sectors4. 

 

In line with this, one could probably conclude that a 

specific set of rules to be adopted for the “digital 

economy” sector would not collide with the scope of the 

                     
3 See Discussion Draft, footnote 7. 
4 Consider, for example, the particular definition of PE reserved to the 

extractive industries, as provided for in Article 5, para. 2 of the OECD Model 

Tax Convention: “a mine, an oil or gas well, a quarry or any other place of 

extraction of natural resources”. In the same manner, the OECD Model Tax 

Convention also considers the case of building sites, addressed by para. 3 of 

the same article, by setting peculiar (timing) conditions in order to evaluate 

the existence of a PE. 
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Proposal but would rather embody the physiological 

updating of the international legal framework in 

consideration of the business evolution5. 

 

a. Given these preliminary considerations, some specific 

issues should be addressed with reference to the concept 

of “large consumer facing businesses”. 

 

In this respect, we first of all believe that 

difficulties may arise in providing the definition of 

“consumers” and “users” which is crucial for the concrete 

application of the “Unified Approach”.  

 

In fact, there are many different business models which 

present consumer-facing elements and which involve 

different ways of interaction with consumers/users. By 

way of instance, businesses like the e-commerce, online 

advertising, participative networked platform, but also 

intermediaries, franchise arrangements etc. may be 

included in the scope of the Proposal. 

 

With this in mind, it might be challenging to univocally 

identify the type of interaction relevant to the 

definition of “large consumer facing businesses”. In 

particular, since the interaction methods are 

diversified according to the business models, it could 

be difficult to define a unitary criterion applicable to 

all the business models. 

 

Despite this, it must be appreciated that the Proposal, 

focusing on “large consumer facing businesses” and 

                     
5 To this end, some countries, including Italy, have amended their domestic 

provision for delineating the existence of the PE in the local territory to 

capture additional taxing rights in relation to those businesses with a 

significant economic presence in Italy irrespective of the physical presence. 

In more detail, Article 162 of Presidential Decree 917 of 22 December 1986 (the 

“Italian Tax Code”, or “ITC”), has been recently amended including in its scope 

“a foreign entity's significant and continuous economic presence in the 

territory of the State may constitute a fixed base that could give rise to a 

permanent establishment even if it does not result in a substantial physical 

presence”. Considering that the unilateral measures adopted by local 

legislations lose any relevance in cases where a DTT is applicable, we 

appreciate the commitment of the Proposal to address at a treaty level the 

above-mentioned challenges by suggesting modifications to the rules on profit 

allocation and nexus regardless the physical presence and focusing on the 

interaction with the market jurisdiction 
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giving relevance to the interaction with the 

consumers/users, creates a territorial connection with 

the market jurisdiction regardless of physical presence.  

 

In fact, it is well known that the existing provisions 

of the DTTs do not cover the profit generated in the 

market jurisdiction without a physical presence. 

 

b. Under a different perspective, there is the additional 

need to probably amend the current definition of MNE 

group for the opportune alignment with the “large 

consumer facing businesses” concept.  

 

As mentioned, the Proposal focuses on a new concept of 

business presence in the market jurisdiction reflecting 

the interactions with consumers/users, and not 

constrained by physical presence requirement. Thus, 

enterprises with business models that present consumer-

facing elements could fall within the scope of the 

“Unified Approach” even in the absence of (i) a juridical 

relation with the management or capital of an entity, 

(ii) a permanent establishment or (iii) a local 

distributor in the market jurisdiction. 

 

As mentioned, this raises questions about the 

applicability of the existing provisions of the DTTs, 

and particularly the provisions regarding the 

attributions of profits and dispute resolutions6. 

 

In fact, as outlined by the same Discussion Draft, 

considering that the “Unified Approach” would create a 

nexus for an MNE regardless of a physical presence, it 

could seem prima facie impossible to apply the existing 

DTTs rules to all the businesses falling within the scope 

of the Proposal. In essence, in the lack of specific 

amendments to the current legal framework difficulties 

could arise when the “Unified Approach” is concretely 

                     
6 In this respect, please consider that Article 9 of the Model Tax Convention 

applies only where (i) “an enterprise of a Contracting State participates 

directly or indirectly in the management, control or capital of an enterprise 

of the other Contracting State”, (ii) “the same persons participate directly or 

indirectly in the management, control or capital of an enterprise of a 

Contracting State and an enterprise of the other”. Accordingly, Article 25 of 

the Model Tax Convention only applies to “persons” as defined under the Article 

3. 
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adopted, with the consequence that it would not be 

guaranteed a fairly complete juridical environment.7 

 

c. As mentioned above, there are many different business 

models which may theoretically fall within the scope of 

the “Unified Approach”. In fact, both highly digitalised 

businesses and non-digitalised businesses which present 

elements of interaction with consumers/users are 

certainly included in the definition of “large consumer 

facing businesses”. 

 

We however believe that the “catch all” approach that 

the “Unified Approach” intends to pursue could result 

not in line with specific exceptions that may have to be 

provided in order to consider only certain type of 

business models. In other words, if the Proposal aims to 

follow a wider approach, we believe that any restriction 

in terms of business models could create some 

discriminations and asymmetries. 

 

For the same above-mentioned reasons, we believe that 

business models mainly relying on sales made “through” 

intermediaries (rather than directly to the final 

consumer), should be considered within the “Unified 

Approach”. 

 

d. With regard to the suggestion of taking into 

consideration size limitations, we believe that the € 

750 million revenue threshold may be appropriate and 

surely in line with the current legal standard. 

 

In fact, the above-mentioned threshold – which is 

consistent with the “country-by-country reporting” 

regulation (the “CbCR regulation”)8 – may limit the 

additional administrative burden to subjects that are 

already required to prepare consolidated reporting. 

 

                     
7 In this respect, it could be helpful to consider the process that interested 

the attribution of profits to PEs (in accordance with Article 7 of the Model 

Tax Convention) and particularly the introduction of the Authorized OECD 

Approach (see “Report on the attribution of profits to permanent 

establishments”, 2010). 
8 See, OECD/G20 Base Erosion and Profit Shifting Project Transfer Pricing 

Documentation and Country-by-Country Reporting, Action 13: 2015 Final Report 
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e. Finally, it should be considered that the definition of 

“large consumer facing businesses” entails the 

physiological exclusion of some business sectors from 

the scope of the “Unified Approach”. In fact, considering 

that the Proposal focuses on businesses which interact 

with individuals acquiring goods/services for personal 

purposes (“B2C”), businesses which interact with other 

businesses (“B2B”) are consequently out of scope.  

 

In the light of the above, it seems self-evident that 

some sectors, such as extractive industries and 

commodities (as exemplified at para. 20 of the Discussion 

Draft), would not fall within the scope of the Proposal.  

 

That being said, we believe that it should not be 

appropriate to automatically carve out from the scope of 

the Proposal the financial services. 

 

In fact, on one hand the use of carve outs appear in 

contrast with the general tendency to limit safe harbors; 

on the other hand, the use of carve outs would sound in 

contrast with the “catch all” approach of the Proposal, 

with the additional burden to constantly update the list 

of exclusions. 

 

 

2. New nexus. Under the proposed “Unified Approach”, a new 

nexus would be developed not dependent on physical 

presence but largely based on sales. What challenges and 

opportunities do you see in defining and applying a new 

nexus, in particular with respect to:  

 

a. defining and applying country specific sales 
thresholds; and  

b.  calibration to ensure that jurisdictions with 
smaller economies can also benefit? 

 

a. The new nexus rule, as described in the Discussion Draft, 

would be applicable to all businesses which have an 

involvement in the economy of a market jurisdiction 

through consumers/users interaction, regardless of their 

physical presence in that jurisdiction. We acknowledge 

that the indicator of the significant presence in the 
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market jurisdiction would be the revenue threshold. 

However, some criticalities may arise. 

 

Firstly, considering that many different business models 

fall within the scope of the Proposal, difficulties arise 

with respect to those businesses which interact with 

non-paying users, such as online advertising services 

and participative networked platform. With regard to 

these subjects, it could be probably appropriate to take 

into consideration others indicators, such as the number 

of users.  

 

Secondly, it should be considered that data gathered in 

one country could be sold to a person resident in a 

different country. 

 

b. That being said, we clearly agree with the opportunity 

to properly consider the peculiarities of every single 

country in order to define ad hoc sales thresholds. It 

could be particularly efficient to calibrate the 

threshold ensuring the applicability of the new nexus 

rule with respect to smaller economies, where high 

thresholds could end up with the substantial 

inapplicability of the new regulation.  

 

To this end, we deem useful to define shared parameters 

and indicators which are expressive of the actual market 

situation in each country. By way of example, it could 

be appropriate to consider the Gross Domestic Product 

(GDP), as the most commonly used index of the economic 

activity of a country, and the number of inhabitants, as 

a measure expressive of the potential consumers/users 

reachable. 

 

 

3. Calculation of group profits for Amount A. The starting 

point for the determination of Amount A would be the 

identification of the MNE group’s profits. The relevant 

measure could be derived from the consolidated financial 

statements. In your view, what challenges and 

opportunities arise from this approach? Please consider 

in particular:  
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a. what would be an appropriate metric for group profit;  
b.  what, if any, standardised adjustments would need to 

be made to adjust for different accounting 
standards; and  

c.  how can an approach to calculating group profits on 
the basis of operating segments based on business 
line best be designed? Should regional profitability 
also be considered? 

 

a. As described in the Proposal, the starting point for the 

determination of the Amount A would be the MNEs profits 

as derived from the consolidated financial statements.  

 

In this respect, one should firstly consider the 

possibility that a MNE group may not be required to 

prepare consolidated financial statements in its 

residence jurisdiction. This might happen, for example, 

in jurisdictions where no reporting obligations for 

accounting or tax purposes (at a consolidated level) are 

acquired under the applicable legal framework. 

 

Nonetheless, it is reasonable to assume that, regardless 

of the absence of legislative obligations, a MNE group 

may anyhow prepare a consolidated financial statement in 

the interest, for instance, of investors and lenders.  

 

In light of the above, difficulties may arise in 

determining the rules for the MNE group to be followed 

in order to provide a reliable and auditable consolidated 

profit data. This is even more true for the determination 

of group profits on the basis of operating segments based 

on business line or regional profitability. 

 

As consequence, we deem it useful for the Proposal to 

provide for a specific set of rules (as already 

prescribed, for example, under the CbCR framework) in 

order to prepare the financial statements necessary for 

the calculation of Amount A. 

 

b. Furthermore, with reference to adjustments needed in 

order to consider different accounting standards, one 

should acknowledge that the same issue exists in the 

context of transfer pricing. In this respect the OECD 

Transfer Pricing Guidelines for Multinational 



                                                                                        TREMONTI ROMAGNOLI PICCARDI E ASSOCIATI  

 

11 
 

Enterprises and Tax Administrations (the “Guidelines”) 

provide for the necessity to adopt specific adjustment9. 

 

 

4. Determination of Amount A. In determining Amount A, the 

second step would exclude deemed routine profits to 

identify deemed residual profits. The final step would 

allocate a portion of the deemed residual profits (Amount 

A) to market jurisdictions based on an agreed allocation 

key (such as sales). In your view, what challenges and 

opportunities arise from this approach? 

 

The first challenge to be considered is the 

identification of an allocation key generally applicable 

to consumer facing businesses in order to allocate Amount 

A to market jurisdictions. In this regard, we expect 

that the sales carried out in a given jurisdiction may 

indeed represent the appropriate driver.  

 

However, one should consider that when attributing the 

deemed residual profits to the market jurisdiction 

specific mechanics shall be conceived in order, for 

example, to consider the different prices applied 

locally by MNEs. Also, it is evident that the digital 

players tend to apply different sales conditions 

depending on the “customer scenario” of the relevant 

market.  

 

In light of the above, we deem that the Proposal should 

opportunely provide specific adjustments to properly 

capture the mentioned discrepancies. 

 

Notwithstanding the above, given the peculiarities of 

some highly digitalised businesses, we expect that 

allocation keys, such as the number of connections made 

through local IP addresses, may also be considered as a 

reliable alternative where the application of the sales 

allocation key results inappropriate.  

 

From another perspective, one may sustain that 

allocation keys parametrized to the number of 

                     
9 See “OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax 

Administrations” 2017, OECD Publishing, Paris, Chapter II. 
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inhabitants could also represent a fair venue.  

 

 
5. Elimination of double taxation in relation to Amount A. 

What possible approaches do you see for eliminating 

double taxation in relation to Amount A, considering 

that the existing domestic and treaty provisions 

relieving double taxation apply to multinational 

enterprises on an individual-entity and individual-

country basis? In particular, which challenges and 

opportunities do you see in: 

 

a. identifying relevant taxpayer(s) entitled to relief; 
b. building on existing mechanisms of double tax 

relief, such as tax base corrections, tax exemptions 
or tax credits; and 

c. ensuring that existing mechanisms for eliminating 
double taxation continue to operate effectively and 
as intended. 

 

a. The implementation of the Proposal raises doubts about 

the practical approach to be adopted in order to 

eliminate the potential double taxation in relation to 

Amount A. In fact, as correctly outlined in the 

Discussion Draft, the existing DTTs’ rules apply to MNEs 

on an individual basis and on an individual-country 

basis. In this respect, we would like to make a few 

remarks. 

 

Firstly, with reference to the identification of the 

taxpayer entitled to the relief for the double taxation 

relating to deemed non-routine profit attributable to 

the market jurisdictions (i.e. the w%), the 

straightforward approach would be to have the 

headquarter as the subject entitled to the relief. 

 

Such an approach would fit in those cases in which the 

other factors to be “rewarded” such as trade intangibles, 

capital, risks etc. pertain only to the headquarter. In 

these cases, the correct remuneration of the other group 

entities would realistically coincide with the routine 

profits (i.e. the x%). 
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As a consequence, the entire deemed non-routine profit 

relating to the “other factors” (i.e. the v%) would be 

allocated to the headquarter jurisdiction, while the 

remaining deemed non-routine profit (i.e. the w%) would 

be attributable to market jurisdictions. It is self-

evident that, in such a case, the (only) taxpayer 

entitled to the relief would be the headquarter, as the 

entity suffering the double taxation.  

 

Instead, some difficulties may arise when other group 

entities own trade intangibles. In fact, in such cases, 

the deemed non-routine profit relating to the “other 

factors” (i.e. the v%) would need to be allocated (not 

only to the headquarter, but presumably also) to the 

relevant jurisdictions. As a consequence, all those 

entities could suffer pro quota the double taxation 

relating to Amount A. 

 

In this scenario – should the only taxpayer at a first 

instance entitled to the relief be the headquarter - 

other mechanism would result necessary to adequately re-

allocate the tax relief among the other entities to which 

the “other factors” pertains. 

 

b. The above being said, questions may arise regarding the 

individuation of the most appropriate mechanism of 

double tax relief. In this respect, we believe that tax 

exemptions would be the most straightforward mechanism 

in order to avoid double taxation.  

 

 

6. Amount B. Given the large number of tax disputes related 

to distribution functions, Amount B of the “Unified 

Approach” seeks to explore the possibility of using fixed 

remunerations, reflecting an assumed baseline activity. 

What challenges and opportunities does this approach 

offer in terms of simplification and prevention of 

dispute resolution? In particular, please consider any 

design aspects and existing country practices that could 

inform the design of Amount B, including: 

 

a. the need for a clear definition of the activities 
that qualify for the fixed return; and 
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b. a determination of the quantum of the return (e.g., 
single fixed percentage; a fixed percentage that 
varied by industry and/or region; or some other 
agreed method). 

 

a. The possibility of using fixed returns in order to 

remunerate marketing and distribution functions in the 

market jurisdictions must be appreciated. Such an 

approach, in fact, would reduce the effort necessary for 

determining appropriate remunerations in accordance with 

the arm’s length principle and would provide a higher 

level of certainty for MNEs as it may reduce the risk of 

challenges by local tax administrations. 

 

In this respect, one should note that this simplified 

approach was also adopted in relation to – for instance 

- the low value adding intra-group services. In fact, 

Chapter VII of the Guidelines, in addition to providing 

a simplified charge method in order to allocate the low 

value adding intra-group service costs, also identifies 

a fixed profit mark-up to be applied10. 

 

Having said that, the opportunity to define fixed returns 

to remunerate distribution functions seems to be 

appropriate considering that those activities are 

generally characterized by basic and standardized 

features, and therefore, easily classifiable in 

clusters. Clearly, difficulties may arise in identifying 

the concrete functions that could be entitled to a fixed 

return. 

 

b. In order to properly identify fixed-remunerated 

activities, it could be useful to lean on the existing 

classification used in the standard practice (e.g. full-

fledged distributor, limited risk distributor, 

marketers, sales agents and commissionaires). 

 

 

                     
10 In accordance with para. 7.61 of the Guidelines, in fact, the mark-up has 

been identified equal to 5% of the relevant cost, irrespective of the categories 

of services (see “OECD Transfer Pricing Guidelines for Multinational Enterprises 

and Tax Administrations” 2017, OECD Publishing, Paris, Chapter VII, Section D.2 

“Simplified determination of arm’s length charges for low value adding intra-

group services”). 
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7. Amount C/dispute prevention and resolution. In the 

context of Amount C of the “Unified Approach”, what 

opportunities do existing and possible new approaches to 

dispute prevention offer to reduce disputes and resolve 

double taxation? In particular, what are your 

experiences with existing prevention and resolution 

mechanisms such as: 

 

a. (unilateral or multilateral) APAs; 
b. ICAP; and 
c. mandatory binding MAP arbitration? 

 

As described in the Discussion Draft, it might happen 

that marketing and distributions activities taking place 

in the market jurisdictions warrant a profit that exceeds 

the fixed remuneration as determined under the Amount B. 

In such cases, this additional profit (i.e. Amount C) 

shall be determined in accordance with the existing rules 

(i.e. in accordance with the arm’s length principle). 

 

This may result in the need to conceive ad hoc mechanism 

in order to apply the adjustments necessary to resolve 

disputes which may arise between the different 

jurisdictions involved. 

 

In our experience, with reference to the existing dispute 

prevention and resolution mechanisms, we briefly note 

the following.  

 

Firstly, please consider that, as concrete experiences 

on the International Compliance Assurance Programme 

(ICAP) are marginal to date, we deem more appropriate to 

focus on the consolidated dispute prevention and 

resolution mechanisms. 

 

With reference to the APA procedures provided for in the 

Italian tax legislation11 in order to, inter alia, 

minimising transfer pricing disputes, it should be noted 

that these procedures turn out to be time consuming due 

                     
11 The APA mechanism has been firstly introduced into the Italian legislation 

by Article 8, Decree Law 269 of 30 September 2003, which was subsequently 

repealed by Decree Law 147 of 14 September 2015, which introduced Article 31-

ter, Presidential Decree 600 of 29 September 1973.  
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to the lack of a binding time limit for tax authorities 

in order to conclude the procedure. 

 

The absence of deadlines, in fact, penalizes taxpayers 

willing to set in advance the criteria to determine the 

arm’s length conditions. In this respect, we consider 

that recommendations might be needed in order to impose 

specific time limits for the conclusion of APAs 

procedures to improve the effectiveness of the dispute 

prevention mechanism. 

 

With reference to multilateral APAs, we deem that it 

represent potentially the most efficient method in order 

to prevent double taxation as this instrument grants a 

high level of certainty in several jurisdiction. This 

being said, based on our experience, multilateral APAs 

are quite difficult to pursue. 

 

With reference to the dispute resolution mechanisms - 

i.e. the Mutual Agreement Procedure set forth under 

Article 25 of the OECD Model Tax Convention and the 

Arbitration Convention 90/436/EEC - it is well known 

that under the former procedure competent authorities 

must only endeavour to reach an agreement in order to 

eliminate double taxation (but they are not subject to 

any binding obligation with reference to the concrete 

achievement of the mentioned agreement).  

 

On the other hand, procedures filed under the Arbitration 

Convention grant certainty of double taxation removal by 

qualifying as result-driven procedures. In fact the 

applicable provisions state that, in the absence of an 

agreement between the tax administrations, an Advisory 

Committee shall deliver its binding opinion in order to 

eliminate double taxation. Notwithstanding this, one 

shall consider that even though the obligation to set up 

the Advisory Committee is provided, the Arbitration 

Convention does not provide any concrete remedy to be 

claimed by the taxpayer in the event of inactivity by 

the tax administrations involved. 

 

When considering this issue, it should be noted that at 

a European level, the EU Directive 2017/1852 provides 

the possibility for the taxpayer to request to the 
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national judge to set up the Advisory Commission, de 

facto making the MAP procedure more likely efficient. 

 

*** 

 

If you have any questions or you would like further 

clarification regarding any of the points discussed above, 

please contact milano@virtax.it. 

 

Respectfully submitted, 

 

Yours sincerely, 

 

Cristiano Caumont Caimi                    Simone Zucchetti 

 

 

 

 


