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I t appears that Italy is for sale.   As property investors flee
Britain, and cities like

Frankfurt, Dublin and Paris seek
to lure Europe’s dealmakers, Italy
has slashed its corporate tax rate
to 15%, while offering tax conces-
sions for everything from inbound
property investments to R&D.
Part of recently elected far-right

Prime Minister Matteo Salvini’s
attempts to re-energise one of
Europe’s hottest M&A markets,
it’s not hard to see why, when the
lethargic economy has seen GDP
growth virtually flat line in recent
years – a trend, however, that is
not un-common among the G8.
Deal value year-on-year may

have dropped from €38.2 billion
($4.3 billion) to €32.2 billion in
a year, but Italy still remains one
of the most desirable inbound
investment markets.
A market dripping in luxury prod-

ucts, it is not hard to see why, with
Versace’s sale to American-held
Michael Kors for €2 billion, and
the €24 billion tie-up of eye-maker
behemoths Essilor-Luxottica in
2018 all featuring at the top of the
EU league tables.
South of city centres, property tax

breaks are luring wealthy investors
away from traditional Spanish and
Portuguese summer getaways to glam-
ourous villas along the Amalfi Coast,
with Florence seeing a near 30%
spike in foreign property purchases.
However, with one of Europe’s

largest public deficits, Italy’s desire

to attract investment has not been
met with a blind-eye to tax eva-
sion, with the G8 economy racing
well ahead of the OECD’s effort to
implement a unified digital tax.
While some commentators fear it

will lead to double taxation, propo-
nents of the digital services tax
(DST) – which was passed in
December 2018 as part of the 2019
Budget Law – believe it can bring in as
much as €600 million a year for Italy. 
It’s a sum that seems marginal

when viewed alongside the €19.2
billion recovered in 2018, accord-
ing to Italy’s tax authority.
Amazon, Facebook and other US

technology giants will bear the grunt,
because only companies generating
global revenues of €750 million or
more will be subject to the 3% tax.
Amid all the domestic and inter-

national changes, International Tax
Review has partnered with some of
Italy’s leading tax advisors to high-
light the key digital and regulatory
changes to impact investors in 2019
as part of our inaugural Italy guide.

Italy’s buyout
bonanza

Dan Barabas
Commercial editor

International Tax Review
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Italy amends CFC rules in
corporate tax reform

Andrea Silvestri, partner, and Paolo Ronca, associate, at BonelliErede explain the key
amendments to Italy’s controlled foreign corporation (CFC) rules that have been introduced to

align the country’s laws to the EU’s Anti-Tax Avoidance Directive (ATAD).

I talian CFC legislation has been substantially amended by Article 4 of theLegislative Decree No. 142 of November 29 2018 (Decree). The Decree
implemented EU Council Directive (EU) 2016/1164, commonly

known as the Anti-Tax Avoidance Directive (or ATAD 1), as amended by
Council Directive (EU) 2017/952 (ATAD 2 and, collectively, ATAD).
The Decree applies from the fiscal year beginning after December 31

2018.

Overview of the Italian CFC rules
The Decree reshapes Italian CFC legislation as follows:
•  Subjective requirements:
    •  CFC rules apply to Italian resident persons (including individuals)

and to Italian permanent establishments (PE) of non-resident per-
sons when the Italian resident person or PE controls a foreign enti-
ty; and

    •  foreign entities include foreign PEs of controlled non-Italian resi-
dent persons and foreign PEs of Italian persons that apply the
branch exemption regime.

•  Objective requirements – the CFC rules target foreign entities that
meet the following requirements:

    •  are controlled by an Italian person or PE (through voting rights,
contractual relationship or majority of the foreign entity’s profit
participation rights);

    •  are subject to an effective tax rate lower than 50% of the effective
tax rate that would apply if it were resident in Italy (considering
that the Italian nominal corporate tax rate is 24%); and

    •  generate more than one third of their revenue from the following
categories of passive income:

         a)  interest or any other income generated by financial assets;
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         b) royalties or any other income generated from intel-
lectual property (IP);

         c)  dividends and income from the disposal of shares;
         d) income from financial leasing, insurance, banking

and other financial activities; and
         e) proceeds from trading goods with and supplying

services to associated enterprises, adding no or little
economic value.

•  Safe harbour rule:
    •  CFC rules do not apply if the foreign entity carries on

substantive economic activity supported by staff,
equipment, assets and premises. The taxpayer may
request an advance ruling from the Italian tax author-
ities to prove that the safe harbour rule applies.

Main differences between the Italian and ATAD 1 CFC rules 
The ATAD 1 sets out two alternative approaches to taxing
CFCs:
1) The transactional approach (Article 7(2)(a)); and 
2) The entity approach, or jurisdictional approach, (Article
7(2)(b)). 
Under the transactional approach, only the CFC’s passive

income is subject to taxation in the hands of the parent
unless the CFC carries on substantive economic activity sup-
ported by staff, equipment, assets and premises. However, a
member state may opt not to treat an entity or PE as a tax
transparent CFC if one third or less of the foreign entity’s
income qualifies as passive income (passive income test). 
Conversely, under the entity approach, the controlling

entity must include in its tax base all the CFC’s non-distrib-
uted income if the CFC is regarded as a non-genuine
arrangement.
In light of the above, the Italian CFC rules appear to

arise from the ATAD 1’s entity approach, because all the
CFC’s income is subject to taxation in the hands of the par-
ent. Nevertheless, one of the requirements of the Italian
CFC rules (i.e. more than one third of the CFC’s income
qualifies as “passive”) arises from the optional safe harbour
rule applicable under the transactional approach. In addi-
tion, the safe harbour rule provided by the Decree (based on
the substantive economic activity of the CFC) is the same as
that provided by the transactional approach. 

Some takeaways
Effective tax rate test
A taxpayer must determine whether a foreign entity’s effec-
tive tax rate is less than 50% of the virtual domestic effective
tax rate (i.e. the effective tax rate that would apply if the for-
eign entity were resident in Italy). The latter is defined as the
ratio between:
i)  Italian corporate income tax that would be due on the
foreign entity’s income, by applying Italian corporate
tax rules and the nominal tax rate (24%) to the foreign

entity’s profit before tax recorded on its profit and loss
(P&L); and

ii) Profit before tax recorded on the foreign entity’s P&L.
Under the Decree, the Italian tax authority will issue a

regulation setting out operational criteria to determine the
foreign entity’s effective tax rate and the virtual domestic
effective tax rate, including “the irrelevance of timing tax
adjustments”. 
Timing tax adjustments should entail (among other

things): 
•  Depreciation and amortisation of assets; 
•  Bad debt provisions; 
•  Limitations on interest deduction; and
•  Proceeds taxable on a cash basis, such as dividends.
The irrelevance of timing tax adjustments can positively

influence the effective tax rate test towards avoiding CFC
treatment, because the Italian timing restrictive tax rules are
more frequent than those typically applicable in tax friendly
jurisdictions.
The following example, regarding a foreign controlled

company involved in a ‘captive’ insurance business within a
multinational industrial group, can better explain this concept. 

Indeed, Italy provides stringent rules for the deduction of
compulsory technical reserves of insurance companies (that
ordinarily lead to corresponding timing tax adjustments),
whereas the jurisdictions where ‘captive’ insurance compa-
nies are usually incorporated (e.g. Luxembourg, Ireland and
Malta) generally do not provide such limitations. 
Therefore, in Figure 1 above, if timing tax adjustments

(deriving from the Italian rules on the deduction of techni-
cal reserves) had been taken into account to determine the
domestic virtual effective tax rate, foreign ‘captive’ insurance
companies would likely have fallen within the scope of
Italian CFC rules, considering also that – due to their very

Figure 1
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nature – they generate passive income and require no signif-
icant physical presence in their place of incorporation.

Passive income test
Passive income includes proceeds from trading goods with
and supplying services to associated enterprises, adding little
or no economic value.
Based on the wording of the ATAD 1, only “invoicing

companies” (i.e. companies that purchase from and sell to
their affiliates) should fall under the scope of the provision,
whereas “trading companies” (i.e. companies that purchase
from third parties and sell to group affiliates or the opposite)
should not generate passive income (see Figure 2).
Moreover, the Decree refers to companies trading goods

with and supplying services to associated enterprises that
“add no or little economic value”. 
This circumstance must be assessed based on Italian (and,

reasonably, OECD) transfer pricing regulations that contain
a definition of the following “low value-adding services”:
•  Auxiliary services; 
•  Services that are not part of the multinational entity’s
core business; 

•  Services that need no intangible asset and do not con-
tribute to their creation; and

•  Services that do not involve an assumption or control of
a significant risk by, or give rise to significant risks for, the
service provider.
This guidance must also be applied to identify the low (or

no) value-adding trading activities.

However, it appears that the above criteria do not com-
pletely remove uncertainty, due to the subjective evalua-
tions that they imply. 
Indeed, sometimes it could be disputable whether a

service or activity can be deemed “auxiliary”, “non-core”
or “non-risk bearing”. In other words, services or activities
may or may not be deemed low value-adding depending
on the specific context and circumstances, as illustrated in
the following example. 
An Italian company (ItaCo) controls a Hong Kong

trading company (HKCo) that: 
a)  purchases raw materials from a group affiliate (other
than ItaCo);

b) performs a standard quality check on the raw materials;
and 

c)  sells the raw materials to ItaCo.
Under these facts, it could be reasonably concluded that

HKCo performs a low value-adding activity. 
Nevertheless, the conclusion may be different if:

i)  ItaCo’s final customers demand the highest standards of
quality; 

ii) HKCo is requested by ItaCo to perform a very accurate
quality check on the raw materials, according to the
best practice; and

iii)HKCo’s personnel need special expertise, skills and
training to perform the above quality check.
In any case, where the CFC effectively adds no or little

economic value, it should achieve little remuneration based
on transfer pricing principles and, therefore, the income to

Figure 2



C O R P O R A T E  T A X  R E F O R M

6                                                      W W W . I T R I N S I G H T . C O M                                                       

be taxed in the hands of the Italian controlling entity
according to the CFC rules should not be significant.

Safe harbour rule
Italian resident shareholders may apply for a tax ruling to
seek the non-application of the CFC rules if they can prove
that the CFC carries out a substantial economic activity sup-
ported by staff, equipment, assets and premises (the Decree
does not specify whether all these elements are required).
Therefore, a foreign entity that generates income

mainly from interest, royalties or dividends may apply the
safe harbour rules if it can prove that it has sufficient sub-
stance (staff, equipment, assets and premises) to carry on
its business. 
Conversely, it remains somewhat unclear what the effec-

tive difference is between the above safe harbour rule and
that applicable before the Decree was enacted (based on the
notion of a “wholly artificial arrangement”). In fact, the
‘new’ safe harbour rule focuses on the economic activity
carried out by the CFC, whereas according to the ‘old’ safe
harbour rule (repealed by the Decree), the CFC rules could
be disapplied by proving that the non-resident company
was not an artificial arrangement designed solely to obtain
an undue tax benefit.

In this context, difficulties can arise in applying these cri-
teria to holding companies because their business generally
requires no significant physical presence in their country of
incorporation. This issue is rather significant given that these
entities typically generate ‘passive’ income and, as such, are
targeted by CFC rules.
In further detail, assessing the ‘substance’ of holding

companies – in terms of a factual analysis of whether they
carry out an effective economic activity – can be extremely
delicate for mere holding companies because they are typi-
cally not adequately supported by staff, equipment, assets
and premises, due to their very nature. 
The application of CFC rules could also be critical for hold-

ing companies that carry out commercial activities, because it
is unclear whether the safe harbour rule needs to consider the
overall business (including the commercial activities) or only
the holding company’s non-commercial activities. 
That said, given the peculiar nature of holding companies,

it seems more reasonable to assess the substance of each com-
pany based on different elements such as: (a) whether the
company’s key individuals possess adequate professional skills
for the complexities of the business carried on, and (b)
whether the company is truly involved in the decision-mak-
ing process for its investments.
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Italian Supreme Court’s
controversial ruling on the

Parent-Subsidiary Directive
Italy’s Supreme Court has issued a controversial decision on the requirements necessary to

benefit from withholding tax (WHT) exemptions on profits distributed to companies resident in
other EU member states. Chiomenti’s Paolo Giacometti and Raul-Angelo Papotti discuss what

this means for the Parent-Subsidiary Directive. 

T he Italian Supreme Court of Cassation (Supreme Court) has
analysed, with decision No. 32255/2018, the requirements neces-
sary to benefit from the withholding tax (WHT) exemption on

profits distributed to companies resident in other member states of the
EU pursuant to Directive 2011/96/EU (Directive or Parent-Subsidiary
Directive), as implemented in Italy by Article 27-bis of Presidential
Decree No. 600/1973.

Background
The case concerned an appeal against the refusal of the Italian Revenue
Agency (Agenzia delle Entrate) to refund the WHT levied on profits dis-
tributed in 2004 (but generated in fiscal year 2003) by an Italian tax-res-
ident company to its Luxembourg parent company (LuxCo). LuxCo had
its registered office and tax residence in Luxembourg and it was ordinar-
ily subject to income tax therein. 
The Supreme Court rejected LuxCo’s appeal on the ground that LuxCo

was not entitled to the refund because the dividends had already been
granted a tax exemption according to Luxembourg’s domestic regime. 
Notably, the court ruled that the WHT exemption could not apply

(and therefore, the refund should not be granted) because:
i)  The rationale of Article 27-bis is “to avoid double taxation”; and
ii) No “double taxation” occurred due to the Luxembourg dividend
exemption regime, irrespective of the fact that LuxCo was, in any case,
subject to tax in Luxembourg.
Secondly, the Supreme Court rejected the argument that LuxCo was

discriminated under the freedom of establishment and the free move-
ment of capital because the Italian tax provisions applicable (ratione tem-
poris) to the distributions of dividends in favour of Italian parent
companies provided for full taxation of dividends. 
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Therefore, Italian parent companies were not in a more
favourable position compared to non-resident parent com-
panies not entitled to the Parent-Subsidiary Directive.

Implementation of the Parent-Subsidiary in Italy
The Parent-Subsidiary Directive aims to encourage the
grouping of companies located in different EU member
states through the elimination of economic (and juridical)
double taxation, thus ensuring multinational groups a tax
treatment similar to that a group of companies would have
been subject to in a domestic market. 
To this end, the Parent-Subsidiary Directive provides for

both:
i)  A WHT exemption on dividends in the EU member state
of the distributing company; and

ii) The exemption from taxation – or the ‘indirect’ tax
credit – on such dividends in the hands of the recipient
company.
The Parent-Subsidiary Directive was implemented in

Italy by amending Article 89 (former Article 96-bis) of the
Income Tax Code concerning the tax regime of profits
received by Italian resident companies, as well as introduc-
ing Article 27-bis, which sets out the exemption from WHT
on profits distributed to EU parent companies. 
In particular, Article 27-bis states that the distributions of

profits to companies resident in other EU member states are
exempt from ordinary WHTs to the extent that the recipient
entities:
i)  Take one of the legal forms provided for in Annex I, Part
A, of the Parent-Subsidiary Directive;

ii) Are not deemed to be tax resident outside the EU under
a double taxation agreement;

iii)Are subject, in the member state of residence, to one of
the income taxes listed under Annex I, Part B, of the
Parent-Subsidiary Directive, without being entitled to
elective or exemption regimes that are not temporally or
territorially limited; and

iv)Have a minimum direct holding of 10% in the capital of
the Italian company, for an uninterrupted period of 12
months (so-called ‘holding period’).
The above requirements must be demonstrated by keeping

specific documentation released by the tax authority of the
member state of the recipient company acknowledging its
legal form, residence and tax liability, as well self-declaration
from the recipient company confirming that the shareholding
has been held uninterruptedly for at least 12 months.

Subject-to-tax requirement
The decision of the Supreme Court specifically dealt with
the subject-to-tax requirement for the recipient company
mentioned under point (iii) above.
This requirement is aimed at defining the scope of the

Directive in order to exclude its applicability to cases where

double taxation cannot occur. Therefore, subject-to-tax has
traditionally been interpreted as the necessity for a company
to be potentially liable to corporate tax in respect of one of
the taxes indicated in the Annex to the Directive, rather than
requiring the recipient company to actually pay such taxes.
In light of the above, companies that benefit from a sub-

jective exemption (i.e. the exemptions deriving from the
nature of the taxpayers, who have the purpose of excluding
aborigine a tax obligation to arise) have usually been deemed
to fall outside the scope of application of the Directive. 
The applicability of the Directive, and therefore of Article

27-bis, is instead far more controversial concerning compa-
nies benefitting from a partial subjective exemption. In par-
ticular, it is not clear whether the benefits of the
Parent-Subsidiary Directive should be granted with exclu-
sive respect to the profits generated by its taxable activities,
or contrarily taking into account all of its profits.
On the other hand, objective exemptions concerning, for

instance, certain categories of income or activities, should
not jeopardize the entitlement to the benefits of the Parent-
Subsidiary Directive.
In this respect, the Court of Justice of the European

Union (CJEU) has recently issued a ruling concerning the
WHT exemption on dividends distributed by a Belgian enti-
ty in favour of two Dutch recipient companies – which qual-
ify as “fiscal investment institutions” – benefitting from a 0%
tax rate to the extent that all their profits would be distrib-
uted to their shareholders (Wereldhave). 
In sum, the CJEU clarified that the subject-to-tax

requirement envisages two conditions:
i)  A positive condition according to which the recipient
must be liable to tax; and

ii) A negative condition, i.e. the recipient company is not
exempt from tax or has the possibility to elect for an
exemption from tax.
As a consequence, recipient companies subject to tax at a

0% rate are not entitled to the Parent-Subsidiary Directive
since a similar tax treatment exclude that they are “liable to
pay that tax”.
In conclusion, according to the reasoning of the CJEU,

also companies benefitting from full objective exemptions
(i.e. exemptions from taxes in relation to the whole amount
of their income) should fall outside the scope of the Parent-
Subsidiary Directive.

Incompatibility with the Parent-Subsidiary Directive
In light of the above, in the authors’ opinions, the reasoning
of the Supreme Court in the decision seems to be mislead-
ing for two reasons. 
First, the aim of the Parent-Subsidiary Directive is to

eliminate economic (and juridical) double taxation that may
hinder the grouping of companies located in different EU
member states. 
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To this end, Articles 5 and 4 of the Directive provide for
both the exemption from WHT on dividends in the member
state of the distributing company and the exemption from
taxation – or the indirect credit – of the same dividends in
the hands of the recipient company. 
Therefore, granting the WHT exemption only to the

extent that the dividend is effectively taxed in the state of
residence of the recipient company – as affirmed by the

court in the case at stake – seems to be inconsistent with the
wording and objectives of the Directive, since economic
double taxation on profits generated by the Italian sub-
sidiary would not be eliminated.
Secondly, the Supreme Court misinterpreted the subject-

to-tax requirement for the recipient company provided
under the Parent-Subsidiary Directive. As seen before, in
Wereldhave, the CJEU denied the applicability of the
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Directive since the recipient companies were subject to tax
at a rate of 0% and, therefore, substantially exempt from cor-
porate income tax. 
Conversely, the case dealt with by the Supreme Court

concerned a dividend exemption regime in line with the
provisions and objectives pursued by the Parent-Subsidiary
Directive. Therefore, it seems that the Supreme Court
improperly applied the reasoning of Wereldhave with regard
to single items of income exempt from taxation.
In conclusion, since the decision goes clearly against the

wording of the Parent-Subsidiary Directive, it may be
argued that the Supreme Court has attributed a sort of anti-
abuse aim to the subject-to-tax requirement. However, a
similar approach might lead to a paradoxical situation: every
holding company established in an EU member state, even
if it has proper “economic substance” and valid business
purposes, would not benefit from the exemption from
WHT provided for under Article 27-bis if:
i)  Its income is entirely formed by dividends received from
its subsidiaries; and

ii) A regime of full dividend exemption is provided in the
state of residence of the recipient company.
In this respect, it is worth noting that: 

i)  Such a result would not find any ground in Wereldhave,
which concerned two recipient companies benefitting
from a 0% tax rate to the extent that all their profits
would be distributed to the shareholders, and therefore
were basically transparent for tax purposes (thus being
excluded from the scope of application of the Directive); 

ii) The Parent-Subsidiary Directive provides for an
autonomous anti-avoidance provision (implemented in
Italy under Article 10-bis, Law 27 July, 2000, No. 212) so
that abusive practices should not be tackled through
restrictive interpretations of the requirements of the
Parent-Subsidiary Directive given by a single member state; 

iii) Even assuming that the subject-to-tax requirement has an
anti-abuse objective, such a condition should apply in
accordance with CJEU case law on the compatibility of
domestic anti-abuse provisions with EU law; therefore, the
WHT exemption provided for under Article 27-bis could be
denied only if tax authorities are able to prove that the non-
resident recipient company is an artificial arrangement; and 

iv) Both the Supreme Court and lower courts maintained
that the substance of non-resident holding companies
should be assessed taking into account the features of the
business activity actually carried on.
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Taxing the digital
services sector in Italy

Taxing multinationals in the digital services sector has remained a complex international challenge
for local governments limited in their jurisdictional capabilities. Tremonti’s Lorenzo Piccardi,
Simone Zucchetti and Armando Tardini discuss how Italy is facing these challenges through

regulatory developments surrounding permanent establishments and web taxes.

“If the origin of the ideological and juridical environment where the
digital economy emerged was driven by the laissez faire – the philosophy

that inspired the beginning of the internet era and of globalisation – it is
now time to identify a fair legal framework to limit the spread of anarchy

and anomaly in the social environment.”

T his is the thought that Professor Tremonti shared during a recent
interview on the taxation of the digital economy with the Corriere
della Sera newspaper.

The rationale behind these words is that the fast-paced growth that
the digital economy has experienced in the past decade has not been fol-
lowed by a consequential effort from lawmakers to release adequate reg-
ulation. Consequently, incertitude is now predominant, especially from a
tax perspective. 

The regulatory framework 
Nowadays, multinational enterprises (MNEs) operating in the digital
sector are viewed more in relation to their presumed recourse to
aggressive tax planning, rather than acknowledged as contributors to
sustainable growth and prosperity. This is mainly due to their peculiar
business model, which is far away from the old-economy concept of
physical presence.
From a more technical perspective, the regulatory framework does

not fit with the main features of the digital players. In this context, it
makes no sense for the local tax authorities to challenge digital MNE
intervention surrounding the alleged avoidance of a permanent estab-
lishment (PE) and the presumed use of profit-shifting techniques.
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The international system
In fact, the framework of international tax legislation is still
grounded on the concept of physical presence, which repre-
sents the fundamental requirement to attribute taxing rights
to a given jurisdiction.
In order to change this, agreements must be reached

by supranational bodies such as the OECD, EU and UN
to modify the existing set of international tax rules that
pursue a single-based approach. However, some solid
political endorsement from local governments is also
necessary. 
To this end, recently held discussions at the Fukuoka

G20 summit in Japan, where it was stressed that to “intro-
duce an international taxation system globally balanced, sus-
tainable and modern”, should be welcomed.
In this process, the OECD – first with the BEPS project

and then through the work of the Task Force on the Digital
Economy – has been trying to “find a solution” for digital
taxation by suggesting amendments to the definition of a PE
(which is provided under the Model Tax Convention), and
to the rules for the attribution of profits to the PE in the
given jurisdiction. 
This revision started with the release of the BEPS

Action 1 Report. In this document, the OECD acknowl-
edged that the challenges raised by digitalisation could
not be entirely tackled by the BEPS efforts. Subsequently,
changes were suggested in order to broaden the scope of
application of the PE definition, and to revise transfer
pricing (TP) guidelines to create a more suitable environ-
ment for the relevant application to intangible-driven
business models. 
However, the OECD noted that broader challenges had

to be considered. Namely, those related to “nexus, data and
characterisation”. The OECD acknowledged that the issue
of taxation of the digital economy cannot be solved by sim-
ply modifying the existing rules. The entire international
taxation system has to be re-evaluated. 
The OECD found that one of the main obstacles is the

presence of a political interest related to the allocation of tax-
ing rights among jurisdictions. This gives rise to significant
issues when trying to find a common solution, as no one at
the OECD’s table is willing to give up their own tax share.
In the meantime, concerns about the tax implications of

the digital economy are widespread, with a significant
impact on the public opinion that keeps demanding greater
measures to fairly tax digital MNEs, at least in the direction
of pursuing a par condicio with the non-digitalised players.
The OECD is still at work on this. 

OECD’s Task Force on the Digital Economy
The Task Force on the Digital Economy, a body within the
OECD created entirely to deal with the issue at stake, pub-
lished an interim report in March 2018 aimed at updating

stakeholders on the status of the work started after the pub-
lication of the Action 1 Report. 
However, the report simply provided an analysis on dig-

ital business models and on the tax provisions that have been
individually implemented by OECD member states.
Regrettably, no conclusion was actually reached. 
After the latest public discussion in Paris in March 2019,

the OECD eventually published a new paper on May 31
2019, setting out a “programme of work to develop a con-
sensus solution to the tax challenges arising from the digital-
isation of the economy”. 
Accordingly, any solution to the taxation of the digital

economy should necessarily imply the introduction of a new
“nexus”. The new provisions must be implemented in order
to identify a taxable presence in the market where the value
of digital businesses is created. 
The programme contemplates the need to rebuild one

of the cornerstones of international taxation in order to
create a new concept of business presence not constrained
by the physical presence requirement provided under
double tax treaties. 
The programme is supposed to deliver a “long-term and

consensus-based” solution, which is to be agreed by January
2020. Considering that the OECD itself described its work
on the taxation of the digital economy as being at “a prelim-
inary stage” in March, it is extremely ambitious to expect
the delivery of a result by that date.
Within this complex and unclear international context,

public opinion has pushed governments to act in order to
properly tax digital MNEs, leading to the proliferation of un-
coordinated and unilateral actions, which if implemented,
may undermine the international economic environment.

Italy’s digital economy
Considering this international environment, Italy has been
at the forefront of this crusade against digital MNEs since
2017, although without obtaining any practical effect.
Firstly, the Italian lawmakers unilaterally modified the

definition of a PE in the Italian tax legislation, noting that
the concept of a PE includes:
“A significant and continuous economic presence in
the territory of the state built in such a way [as] not to
result in any physical presence in the same territory.” 
This amendment is clearly inspired by the proposals pre-

sented at the OECD table and was conceived in order to
demonstrate an effort to implement a new nexus rule in the
Italian legislation. 
However, as already mentioned, in order to claim any

taxable right on digital MNEs in Italy, changes to the tax
treaties in force are required. The inclusion of a new Italian
nexus does not affect the rules applicable in cases where a
foreign MNE that is a resident in states with which Italy has
entered into a double tax agreement (DTA).
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Italy’s definition of a permanent establishment
It is worth noting that tax treaties – whose text is usually
taken from the OECD Model Tax Convention – provide for
two PE concepts, both of which are grounded on the exis-
tence of physical elements. 
Firstly, the “material PE”, which is defined as a fixed place

of business through which a non-resident enterprise, wholly
or partly, carries out its business activity in a given territory.
Secondly, the “agency PE”, which is deemed to exist when a
person acts on behalf of a non-resident enterprise and habit-
ually concludes contracts on behalf of the same enterprise. 
Until 2017, the Italian definition of a PE was fully

aligned with the OECD model, which only included purely
physical PEs. As a consequence, over time, the Italian

Supreme Court issued several different decisions noting a
wide interpretation of a PE in order to adapt it to new busi-
ness models. However, the issue lies in the fact that digital
services do not obviously present physical features, making
it difficult or even impossible for them to fit into the current
scope of application of the PE legislation. 
The emphasis on “significant economic presence” is

therefore clearly an effort by the Italian lawmaker to broad-
en the nexus rule (to self-attributing stronger taxing right). 
Adding to this, the Italian Parliament also implemented

some provisions that aim for the disclosure of possibly hid-
den PEs of MNEs operating in Italy.
This was labelled a “web tax”, even though it is not actu-

ally a tax itself, but rather a procedure more consistent with
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a form of tax amnesty. The so-called procedure of enhanced
cooperation and collaboration (procedura di cooperazione e
di collaborazione rafforzata), aims to intercept the income
derived by non-resident entities that are part of larger multi-
national groups, from the sale of goods and/or the provi-
sion of services in the Italian territory by means of a hidden
PE in Italy.
In brief, the provisions in question look at those subjects

that: 
1) Are part of multinational groups with a consolidated
worldwide turnover higher than €1 billion ($1.12 bil-
lion) per year; 

2) Sell goods or provide services in the Italian territory for
an amount higher than €50 million per year; and 

3) Benefit from the support of other Italian resident subjects
that are part of the same multinational group. 
In practical terms, this procedure provides the possibility

of asking the Italian tax authority for an opinion by filing a
specific request in order to mutually ascertain whether the
conditions to qualify for the PE status are met. However,
wherever the procedure actually leads to the ascertainment
of the existence of an Italian PE, the regime allows the tax-
payer to determine – in the due course of a formal negotia-
tion – the tax underpayment of the (hidden) PE.
The procedure also grants reductions of penalties (which

should be expected to be levied at 20%), as well as the non-
application of criminal charges.

Advanced pricing agreements
It should also be emphasised that if adherence to the proce-
dure of enhanced cooperation and collaboration results in an
agreement on the criteria to be adopted for the attribution of
profits to the Italian (formerly hidden) PE, the same enter-
prise may enter into an additional administrative procedure
for the purpose of formally applying the same criteria for
future years (i.e. the advanced pricing agreement, or APA). 
In other words, the combination of enhanced coopera-

tion and the APA should allow MNEs to reach the compre-
hensive goal of rectifying the past and setting rules for the

future (formally the procedure is available to any operator
irrespective of its digital or non-digital nature).
Even though the special procedure was introduced in

2017, it did not have such a wide appeal. Furthermore, the
relevant implementation measures were not provided until
May 31 2019.

A web tax
In 2017, Italy’s Parliament introduced the first Italian “web
tax”. However, it never entered into force due to the absence
of a relevant implementing procedure.
However, in December 2018, the Italian budget for

2019 introduced a second web tax (a digital services tax)
that replaced the previous one (which had never actually
entered into force).
Under this new provision, revenues derived from certain

digital services rendered to Italian-based users will be sub-
ject to a 3% indirect tax. This levy will be applied only to res-
ident and non-resident providers with a worldwide turnover
higher than €750 million and that earn revenue from digital
services in Italy that are at least equal to €5.5 million. 
Italy’s Ministry of Finance was required to issue the

implementing decree within four months following the
implementation of the Italian budget law (by April 30 2019).
However, the decree has not been published, and conse-
quently, the Italian web tax does not have any practical effect.

Italy’s digital tax outlook
The absence of provisions regulating the digital revolu-
tion cannot be permanent. The benefits afforded by the
digital economy should be accompanied soon by fair and
balanced provisions, also in order to avoid social and
political imbalances.
However, it is clear that any proposal aimed at modify-

ing the allocation of taxing rights needs global coordina-
tion and consensus, while unilateral approaches simply
run the risk of undermining the relevance and sustainabil-
ity of the intervention, which result in the failure of the
international diplomacy.
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International developments
happening around Italy’s

web tax
Tommaso Di Tanno, professor and founder of Di Tanno e Associati, explains

how the EU and OECD efforts to tax the digital economy are progressing.

T wo issues have recently gained the attention of internet businesses:
the OECD’s May 2019 document on the digitalisation of the econ-
omy and the Fukuoka report from the G20 meeting held in June

2019 in Japan.
Both issues underline the necessity to overcome the traditional inter-

national tax principles according to which: 
•  All source of revenues, including entrepreneurial income, have to be
attributed (and taxed) on the basis of fiscal residency; and

•  Any cross-border activity has to be placed – for taxing purposes – in
the country, if any, where a permanent establishment exists. 
Overcoming these needs is not new, but rather the result of the work

undertaken by the BEPS group over the past three-four years. What is
new, however, is the full awareness – on technical and political matters –
of the need to adopt an international standard to prevent the damage
that may be caused by unilateral action. 
The European Commission (EC) also follows this objective. In March

2018, it started to acknowledge that if the EU failed to tackle the prob-
lem of taxing digital companies through a common framework, each EU
country would have adopted its own solution, resulting in an uncoordi-
nated EU tax framework and an unbalanced EU digital market.
Moreover, as the digital market grows, the EC could see the situation
worsening and damaging the bloc’s entrepreneurial competition.
For this reason, the EU Commission presented two different propos-

als. The first was a long-term solution that updates the concept of a per-
manent establishment (PE) based on a tougher link between market and
activity (nexus), which somewhat repeals the need for a physical relation
between sources of revenues and business-guided decisions. 
Considering, however, that such a proposal has to be accepted by the

EU member states and other members of the business community
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(namely the US, Canada, Japan and China) and be included
within each pertinent income tax treaty, the EU
Commission filed a second “interim” proposal based only
on the taxation of revenues derived on specific digital serv-
ices (the DST). 
The DST was explicitly presented as a temporary solution

and characterised by a tough restriction on what can be
defined as “taxable services”. The focus is placed on those
services in which the collaboration of the “end users” on the
value creation chain appears fundamental and on the magni-
tude of the enterprise (or group of enterprises) to be
involved (in excess of €750 million as worldwide turnover,
more than €50 million of which derived from digital servic-
es realised within the EU).
The taxable services mostly include advertising, interme-

diation and the sale of data. There are numerous exemptions
to avoid capturing financial activity that are already under
control by other community rules and/or regulators. 
Notwithstanding the exemptions, the definition of what

a “taxable service” may include remains indefinite. Any def-
inition of a “taxable service” appears, in fact, somewhat
avoidable and rather easy to overcome. As a matter of fact,
on one side, any law requires a coordinated sequence of
words; on the other side, events often create the necessity to
establish words that are adequate to capture the new scenar-
ios. One might argue that this is an ordinary matter in mod-
elling laws. What is extraordinary, however, is the pace at
which the digital world let this phenomenon happen. 
In addition, considering the prominent role attributed by

the EU proposal to the end user, one has to deal precisely
with the localisation of such users. This matter is, on the
contrary, too simply attributed to the IP (internet protocol),
which is just a commercial tool for identification without
any sort of official accountability. The matter is also wider
than just tax, but it is important to identify the tax liability
when each country that is in the value chain is entitled to a
portion of the tax.
The magnitude requisite (€750 million ($845 million)

worldwide revenue, €50 million of which is realised in the
EU) is intended to tackle two different worries. The first is
the consideration of the administrative weight of the com-
putation to be carried to face the DST’s application. The
information system required appears too complicated for
start-ups or small businesses. The second is to focus on
those activities where turnover is large enough to benefit
from the data it obtains or sells. 
Italy, France and Spain are progressing in the implemen-

tation of their DST proposals. While Spain has approved its
law in the lower house of Parliament only, lawmakers in Italy
and France have fully adopted the proposed rules. The
French version is in place, while the Italian one requires
some further details to be adopted (to be issued through a
government act) to enter into force.

The long-term EU proposal that would update the PE
concept to include the “nexus” perspective is based on activ-
ities performed in a certain territory, regardless of where the
business has their fiscal residency. The digital services
involved are, generally speaking, those rendered through a
“digital interface”. If a business entered into any taxable dig-
ital activities in any EU country within a fiscal year, at least
one of the following thresholds is deemed to have created a
“digital permanent establishment” in the EU member state:
•  Revenues in excess of €7 million deriving from digital
services;

•  End users (or clients) in excess than 100,000. The end
user tax residency would be identified through the IP
address; or

•  Number of commercial contracts (presumably resulting
in sales) in excess of 3,000.
Once the PE’s existence is confirmed through of one the

above thresholds, the EU proposal indicates the methodol-
ogy to ascertain the taxable profit. The “profit split method”
is indicated as the preferable one, but the proposal is open
to other methodologies if the taxpayer can effectively deter-
mine the company’s taxable profit.
However, notwithstanding the restrictions, the propos-

al was rejected at the beginning of 2019 by a consistent
minority of EU member states. Nevertheless, the EU
Commission believes the matter has not been abandoned
and intends to revise its proposal to include further
restrictions that will almost result in focusing on advertis-
ing services only. The matter, however, will be inevitably
transferred to the new EU Commission.
The OECD’s and the G20’s positions are almost similar

and include some interesting news. The OECD position
(the OECD document) is, of course, much more detailed
that what the G20 has released, which goes no further. 
The OECD – heavily influenced by US representatives

– has long followed positions that focus on the PE defini-
tion (or redefinition) and new transfer pricing guidelines.
Such positions are clearly defensive and, although refer-
ring to tools and matters very well known in the interna-
tional tax context, appear somewhat unable to lead to a
convergence of interest between dramatically different
parties (for example, the US as providers and the EU
member states as purchasers). 
As such, what has emerged is an expansion of the discus-

sion to include solutions that recognise the role of the end
users and the localisation of them. This route seems to be
the one which may let the duelling parties converge and find
a practical – although if, theoretically speaking, discussible –
solution. 
Paragraph 22 of the OECD public consultation docu-

ment from February 13 refers to three proposals that have
been articulated to develop a consensus-based solution on
how taxing rights on income generated from cross-border
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activities in the digital age should be allocated among coun-
tries. These proposals are:
•  The “user participation” proposal;
•  The “marketing intangibles” proposal; and
•  The “significant economic presence” proposal.
Such proposals carry important differences, including the

objective and scope of the reallocation of taxing rights. At
the same time, they all allocate more taxing rights to the
jurisdiction of the customer and/or user in situations where
value is created by a business activity through (possibly
remote) participation in that jurisdiction that is not recog-
nised in the current framework for allocating profits. 
In addition, they have important common policy features

because they all:
a)  Contemplate the existence of a “nexus” in the absence of
physical presence;

b) Contemplate using the total profit of a business;
c)  Contemplate the use of simplifying conventions (includ-
ing those that diverge from the arm’s-length principle) to
reduce compliance costs and disputes; and

d) Would operate alongside the existing profit allocation
rules.
For all these reasons, a specific programme of work was

created and grouped into three blocks that can be sum-
marised as follows:
•  Different approaches to determine the amount of profits
subject to the “new taxing right” and the allocation of
those profits among the jurisdictions;

•  The design of a new “nexus rule” that would capture a
novel concept of business presence in a market jurisdic-
tion, reflecting the transformation of the economy, and
not constrained by physical presence requirement; and

•  Different instruments to ensure full implementation and
efficient administration of the new taxing rights, includ-
ing the effective elimination of double taxation and reso-
lution of tax disputes.
The programme is apparently complete and adequate to

fulfil the needs of OECD countries and taxpayers. However,
while the final point above shows a full understanding of the
practical difficulties that may result in further restrictions,
the other two issues also give rise to a perilous subjective
approach. The indication that the OECD will deliver the
final version of the proposals by late 2020 appears, in this
context, as a way to postpone any undesirable decision. 
Nevertheless, there is a clear motive to use the so-called

‘nexus rule’ as a fundamental step to move away from the tra-
ditional PE definition. The OECD document explicitly refers
to the development of the nexus rule to “capture a novel con-
cept of a business presence in a market jurisdiction reflecting
the transformation of the economy and not constrained by
physical presence requirement, and which would allow market
jurisdiction to exercise taxing rights over the measure of prof-
its allocated to them under new allocation rules”. 

It firmly states the necessity to amend a number of pro-
visions in the OECD Model Convention (principally Article
5 and 7) to deem a PE to exist where an MNE exhibits “a
remote yet sustained and significant involvement in the
economy of a jurisdiction”. The OECD document also
reports the necessity to further examine the impact on other
provisions that use the PE concept included in the conven-
tion (Articles 10, 13, 15, 21, 22 and 24) and on VAT and
social security contributions. 
Finally, the OECD document shares certain worries of

the EU proposal with reference to the dimension of the
enterprises involved. 
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While the EU proposal indicates specific figures (both
with reference to the digital economic presence and the
DST), the OECD document requires a system to be
designed according to which:
•  A sustained local revenue threshold (both monetary and
temporal) is identified; and

•  A range of additional indicators which, in combination with
sustained local revenues, would be taken to demonstrate a
link beyond mere selling between those revenues and the
MNE’s interaction with the economy of a jurisdiction.

Somewhat below the expectations are comments and
indications referred to as the “new allocation rules”. On one
side, they refer to many alternative methods avoiding to
choose or simply outline a preference on one of them. On
the other side, the OECD document explicitly states that
“due to the nature and the variety of the possible approaches
that are considered in this work, the scope of the work may
need to be adapted as the work progresses”.
The work to be done is evidently not easy, but the route

seems to be traceable.
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Tax developments and
their impact on private

equity investments in Italy
Italy has one of Europe’s most active leveraged buyout markets, and local regulators have

been eager to ensure such activity is sufficiently taxed. LED Taxand’s Guido Arie Petraroli and
Patrizio Braccioni explore recent legislative tax changes in Italy and Europe and how this will

impact private equity activity. 

T he essential tax rules and patterns related to private equity transac-
tions in Italy are described in Circular No. 6 of March 30 2016
(Circular) of the Italian Tax Agency (ITA).

Although not much time has passed since then, many things have hap-
pened in the domestic and international tax and financial system, so it is
important to go through the Circular again and understand whether sub-
stantial developments have taken effect.

This article will illustrate the new points when materially setting up
acquisition structures or schemes.

Private equity in Italy
Firstly, traditional structures have not changed.

It remains that a foreign holding company (Holdco) set up by a for-
eign private equity fund will make the acquisition of the Italian target
either directly or indirectly, by setting up an Italian holding company
(Itholdco), that makes the acquisition of the target.

After an acquisition, the Itholdco may merge with the target through
either a direct merger, or a reverse merger, particularly in situations
where the target owns administrative licenses (for example, in the energy
sector, which is very lively in the Italian M&A market).

Financing schemes through third party debt or using genuine share-
holder loans remain valid alternatives in order to fund such transactions.

International buyout regulations 
The issues at stake are different and depend mostly on the fast develop-
ment of EU and international tax rules, together with domestic financial
market and legal changes.

In our view, the most important change since the Circular was issued
at the beginning of 2016, is the effective entry into force of the US



P R I V A T E  E Q U I T Y  T A X A T I O N  

2 2                                                    W W W . I T R I N S I G H T . C O M                                                       

Foreign Account Tax Compliance Act (FATCA) and the
common reporting standard (CRS) rules, which are causing
a substantial change in the approach of the ITA towards pri-
vate equity transactions.

In 2016, the ITA was hardly able to obtain information
about the financial flows (mainly dividend and interest) that
characterised these transactions. The ITA was aware that
their knowledge was substantially limited within Italian bor-
ders, and obtaining an exchange of information (EOI), even
from cooperative jurisdictions, was sometimes a long and
difficult process.

Finally, the ITA was also aware that in the end, the acqui-
sition of tax information would have been scarcely useful
since the transaction would lead to entities that were resi-
dent in some non-cooperative countries, from whom no
information would be available at all.

Common reporting standard 
Since 2017, and even more so since 2018 when the CRS
was materially adopted by all the late adopters, what was
considered an opaque environment all of a sudden has
become more or less transparent. In most cases, the ITA is
now able to monitor, step by step, all financial income flows,
and is entitled to ask details about them.

No action is substantially required by the ITA consider-
ing most tax information now flows automatically in its
advanced IT systems. 

A further issue that is causing a new (and sometimes
aggressive) approach is the concept of beneficial ownership
(BO), which is connected with the concept of substance.

These concepts are not new to international tax practi-
tioners because they have been used for decades and have
been the object of many commentaries.

Updated positions by the OECD on these subject mat-
ters have not changed substantially.

Holding companies
The most prominent update is that according to the tax infor-
mation exchange from foreign tax authorities, the ITA is now
able to check all the features and patterns of holding compa-
nies and their effective “rooting” into the local economy. In
no case should a Holco be characterised as a sheer conduit.

The Circular mentions that in the ITA’s experience,
holding companies sometimes do not possess material
spaces or employ people. Sometimes, the labour is provided
by external consultants and they do not really take any mate-
rial decision. 

For this reason, holding companies are assessed to deter-
mine whether there is a fictitious business presence of the
Holdco in the country of residence. If the Holdco has a fic-
titious business, it cannot access all of the EU Treaty’s free-
dom of establishment guarantees and, normally, is not the
BO of the proceeds it receives from Italy either.

Withholding taxes
This environment may normally entail that in Italy the with-
holding tax (WHT) is levied at the ordinary rate of 26%.

With regards to interest, the risk of applying a higher
WHT is lower with dividends because the Circular states
that what matters is that interest flows towards a BO that is
entitled to an exemption or a reduced WHT, even if the BO
is not the first holder of the interest.

It should be underlined that according to Italian domes-
tic law no WHT towards non-resident bodies will apply in
Italy if:
•  Financing is provided by an EU bank or a fund (even if the

fund is a transparent entity) that is a resident in a white-list-
ed country (a country which has an EOI with Italy); 

•  The management company of the fund is regulated
according to its local juridical system; and
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•  The financing has a duration greater than 18 months
(which is common sense in this business).

Permanent establishments
A third issue is the new concept of permanent establishment
(PE) set forth by the OECD, where domestic taxation applies
if a taxpayer has an “economic presence” in a foreign country.

It is clear that aligning the concept of a PE, where tradi-
tionally there is the need of a material establishment on the
soil of a state in a permanent way, with the concept of eco-
nomic presence (where there is no need of any traditional
PE), is a big change.

Italy has already introduced the OECD economic pres-
ence concept in its legislation (Article 162 of the Italian con-
solidated direct tax text).

Article 162 applies only in respect to non-treaty coun-
tries, since Italian tax treaties have not changed the tradi-
tional PE concept.

Article 162 seems to be mainly addressed to the so-called
digital economy. However, the letter of the law seems very
broad and may reach situations beyond the digital economy.

Financing the target or Italian holding company
In regards to financing the Italian target or Itholdco, if the
latter has been chosen, the Circular makes reference to tradi-
tional financing or to shareholder loans. The caveat the
Circular puts forward is that interest should be genuine inter-
est and not disguising capital. Furthermore, usual transfer
pricing (TP) and/or arm’s-length rules should be applied.

The Circular does not consider alternative ways of financ-
ing which have steadily developed in the past two/three
years (the so-called ‘mini-bonds’).

Mini-bonds are bonds issued by companies that are not
either banks or listed companies. Thus, the standard amount
of such bonds is generally limited between €2-10 million
($2.25-$11.2 million). 

However, it must be clarified that the amount of mini-
bonds is not limited by law, and you can find mini-bond
amounts higher than €30-50 million in the market.

There are also no limits of duration either, though mar-
ket practise leads to standard 3-5 years duration.

Mini-bonds can be listed or not in Italy (or in another
EU regulated market, where Vienna is one of the preferred),
as well as rated or not rated.

There are also recent cases where Italian banks have pre-
ferred to invest in mini-bonds rather than providing tradi-
tional loan finance to their corporate clients.

In the Italian market, there are also financial platforms
which promote investment and/or trading of mini-bonds.

Interest on mini-bonds in the hands of non-resident
investors is not subject to WHT, provided that investors are
institutional investors, according to Article 100 of the
Italian Law on Finance (Decree 58 of 1998), which includes

investment funds that are resident in countries which allow
the exchange of tax information with Italy.

For example, Cayman funds, credit funds or private equi-
ty funds, may benefit from an Italian mini-bond interest
WHT exemption without any requirement of the look-
through approach. 

The only formal constraint is the submission of certain
tax documentation.

This form of alternative financing should be seriously con-
sidered by private equity investors who might choose to set
up a bridge shareholders loan for the first post-acquisition
period, and then switch to a mini-bond financial structure.
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Implementation of the Anti-Tax Avoidance Directives
The two EU Anti-Tax Avoidance Directives (ATAD),
Directive 2016/164 and 2017/952, have been implemented
in Italy by Decree No. 142 of November 29 2018, which
entered into force in January 2019.

The ATAD introduces, inter alia, a different system of
interest expense deduction, which was not in force when the
Circular was issued.

Furthermore, the limitation of interest expenses to 30% of
earnings before interest, tax, depreciation and amortisation
(EBITDA), which generally speaking, was already in force in
Italy, means that the ATAD has further restricted the right to
deduct interest expenses. 

In certain conditions where a hybrid mismatch is found (a
hybrid mismatch may rise when an interest expense is
deductible in the country of the payor and when the corre-
spondent interest income is tax exempt in the hands of the
recipient), the risk that the interest expense may become
totally un-deductible in Italy, should be explored with the
utmost care by foreign investors.

As of today, there is still limited practice, but the law is
being analysed deeply by tax practitioners.

The only relevant existing exception is interest expense
deriving from mortgage loans, which is deductible without
any limitation.

Real estate-owned companies
Although the following is essentially referred to in the credit
market, rather than the private equity market, we deem that
in the course of time, some interest could be raised also for
the latter.

Due to strong pressure from the European Central Bank
(ECB) in the past three years, Italian banks have started a
process of dismissing large portfolios of non-performing loans
where the buyers have been institutional investors (mainly
large international funds).

Many such portfolios were (and still are) related to mort-
gage loans on industrial and commercial real estate proper-
ties and, to a lesser extent, to residential property.

The scheme generally used to get rid of non-perform-
ing loans has been securitisation. The Securitisation Law
(Law 130 of 1999) was amended and supplemented in
2017 (Decree No. 50 of April 2017, converted into Law
No. 96 of June 21 2017) in order to address certain mar-
ket developments.

Furthermore, Law No. 34 of April 30 2019 introduced
striking updates with respect to real estate-owned compa-
nies (REOCOS) set up in the framework of securitisation
transactions.

Real estate assets owned by REOCOS are held with the
sole aim of enhancing credit recovery by investors in the
securitisation notes and, under certain conditions set by
the law, constitute segregated assets which benefit from a
full tax exemption. 

At the time of writing this article, the decree had not yet
been converted into law, so the effectiveness of these new
rules is not yet certain.

However, the trend is indirectly enhancing the Italian
real estate market, also through the reduction/elimina-
tion of some tax burdens, which might ease the set-up of
large REOCOS, and subsequently favour private equity in
this sector.

Private equity in Italy
Looking back to the Circular, it remains certain that the
guiding light of tax principles is to be applied to private
equity transactions in Italy.

Based on the relevant developments and changes that
have affected the Italian financial and tax environment, it
could be worthwhile to revaluate, reconsider and/or
update private equity strategic investment decisions in
Italy.
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