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With respect to the issues raised in the “Public Consultation 

Document – “Addressing the Tax Challenges of the 

Digitalisation of the Economy”, published on 13 February 

2019 (“Discussion Draft”), Tremonti Romagnoli Piccardi e 

Associati appreciates the opportunity to submit the 

following observations and comments in relation to the tax 

challenges of digital economy. 

 

* * * 

 

REVISED PROFIT ALLOCATION AND NEXUS RULE 

      

“Commentators’ view are requested on the policy, technical 

and administrability issues raised by each of the three 

proposals described above. In particular, comments are 

specifically requested on the following questions:  

 

1. What is your general view on those proposals? In 

answering this question please consider the objectives, 

policy rationale and economic and behavioural 

implications?”  

 

First of all we would like to outline our appreciation 

for the OECD’s intention to reach a shared solution to 

address the taxation of digital businesses, considering 

that over a few short years the digital economy has 

become the principal driver of the economy itself, 

affecting the entire social scenario and creating new 

opportunities and new challenges for the entire economic 

system.  

 

In this framework, while we agree with the three 

proposals introduced by the Discussion Draft1, in order 

                                                           
1In particular reference is made to (i) para. 2.2.1., of the Discussion 

Draft, which illustrates the “user participation” proposal, that seeks 

to allocate part of the MNE global residual profit to the user country. 

In more detail the aforementioned proposal is based on the attempt to 

take into account the value created by certain highly digitalised 
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to revise the profit allocation and nexus rules with the 

aim of designing the criteria for profit attribution to 

jurisdictions which “host” the digital players, we 

consider that further specifications are needed. 

 

We do acknowledge that one of the key challenges of 

digital economy taxation is represented by the necessity 

to introduce a new set of nexus rules in order to allow 

the fair taxation of profits in a (fully) dematerialized 

digital context. 

  

However, as outlined by the same Discussion Draft2, the 

current international tax framework – even following the 

modifications provided by BEPS Action 73 – still makes 

                                                           
businesses developing an active and engaged user base and soliciting 

data and content contributions from them; (ii) para. 2.2.2., of the 

Discussion Draft, that delineates the “marketing intangibles” proposal, 

which aims to allocate part of the MNE global residual profits to the 

market-countries. Specifically, the “marketing intangibles” proposal 

looks beyond the legal and economic ownership of marketing intangibles 

to confirm that unlike trade-related intangibles, an MNE’s marketing 

intangibles have an “intrinsic functional linkage” with the market 

jurisdictions whose value has to be evaluated somehow; and (iii) para. 

2.2.3., the significant economic presence proposal, which is based on 

the self-explanatory concept of significant economic presence, as 

described in Section 7.6 of the Action 1, 2015 Final Report.  
2In particular, para. 2 of the Discussion Draft. 
3In particular, the provisions introduced by BEPS Action 7 concern the 

changes to paragraphs 4,5,6 of Article 5 of the 2017 OECD Model Tax 

Convention on Income and on Capital. It is worth mentioning, that 

particular observations should be made concerning the effectiveness of 

these changes with regard to the existing DTTs. In this respect, the 

commentaries on article 5 of the 2017 OECD Model Tax Convention on Income 

and on Capital (“MTC”) states that “Changes to this Commentary related 

to the addition of paragraphs 4.1 and the modification of paragraphs 4,5 

and 6 of the Article that were made as a result of the adoption of the 

Report on Action 7 of the OECD/G20 Base Erosion and Profit Shifting 

Project, were, however, prospective only and, such do not affect the 

interpretation of the former provisions of the OECD Model Tax Convention 

and of the treaties in which these provisions are included, in particular 

as regards the interpretation of the paragraphs 4 and 5 of the Article 

as they read before these changes”.  
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reference to the physical presence feature, in the form 

of a permanent establishment in the source-country, when 

identifying the pre-conditions to attribute taxing 

rights to a certain jurisdiction4. 

 

Consequently, under the existing network of Double 

Taxation Treaties in force between OECD Member States 

(the “DTTs”) the absence of a physical presence tends to 

exclude the possibility that profit generated by the 

digital business is taxed in the jurisdiction where the 

value is created.  

 

In fact, it is opportune to highlight that BEPS Action 

1 was the first to introduce a new nexus hypothesis based 

on the concept of “significant economic presence”5 as an 

alternative solution in order to address the tax 

challenges of the digitalisation of the economy6.  

 

BEPS Action 1, however, did not take a clear and definite 

position on the subject (nor could it have done so, given 

the cited international treaty framework). In response 

to that, and to the broader effect of digital business 

on the economic background of the countries involved, 

unilateral measures have been adopted by some of the 

                                                           
4 In more detail, Article 5 of the OECD MTC. 
5 In particular, “Addressing the Tax Challenges of the Digital Economy” 

Action 1, 2015 Final Report, para. 277 states that the new nexus based 

on the “significant economic presence will create a taxable presence in 

a country when a non-resident enterprise has a significant economic 

presence in a country on the basis of factors that evidence a purposeful 

and sustained interaction with the economy of that country via technology 

and other automated tools. These factors would be combined with a factor 

based on the revenue derived from remote transaction into the country, 

in order to ensure that only cases of significant economic presence are 

covered, limit compliance costs of taxpayers, and provide certainty for 

cross border activates”. 
6 In more detail, the others alternative solutions considered by OECD 

Action 1 in order to address the broader direct tax challenges of the 

digital economy are the following: (i) a withholding tax on payments by 

residents (and local PEs) of a country for goods and services purchased 

online from non-resident providers and (ii) an equalisation levy.  
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OECD Member States (e.g. Italy) in order to broaden their 

taxing rights (also) in connection with the digitalised 

economy. 

 

In this respect, Italy has, inter alia, modified the 

domestic definition of permanent establishment by 

aligning the nexus with the “significant economic 

presence”, as cited by the same Action 17. 

 

In more detail, under the recently amended art. 162 of 

the Italian Income Tax Code (“ITC”), “a foreign entity's 

significant and continuous economic presence in the 

territory of the State may constitute a fixed base that 

could give rise to a permanent establishment even if it 

does not result in a substantial physical presence”. 

 

Clearly, this new provision loses any practical 

relevance when a DTT is in force.  

 

In this context, while we appreciate the commitment of 

the OECD to address the tax challenges of the digital 

economy, we believe that considerations relating to the 

introduction of a new nexus should be addressed at the 

Tax Treaty level if the goal is to finally and truly 

achieve a shared approach to the matter in question.  

  

Notwithstanding the fact that without amendments to the 

mentioned DTTs there will be little room to govern the 

matter internationally, one should appreciate that the 

proposals formulated in the Discussion Draft advance 

some solutions in order to delineate the most appropriate 

profit allocation method to ensure the expected fair and 

effective taxation of profit generated in a digital 

context8.   

                                                           
7 See, let. a), para. 1010 of article 1 of Law No. 205 of 27 December 

2017.  
8 In particular, this additional guideline is indeed opportune since the 

recent OECD Revised Guidelines on the Application of the Transactional 
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Firstly, we aim to highlight that as correctly reported 

by para. 13 of the Discussion Draft “any solution that 

seeks to address nexus must also address the closely 

related issue of profit allocation (…)” considering that 

“(…)a MNE group may seek to sidestep the nexus issue by 

establishing local affiliates – (…) structured to have 

no ownership interest in intangibles assets, not to 

perform (…)” development, enhancement, maintenance, 

protection, and exploitation (DEMPE) “(…)functions, and 

not to assume any risk related to such assets (…) - that 

are not entitled to an appropriate share of the group’s 

profit”. 

 

We, clearly, agree with the aforementioned perspective.  

 

With particular regard to the profit allocation method, 

we 

share the OECD’s view that considers the profit split 

method the most suitable to capture the peculiarities of 

the digital business.  

 

In fact, the profit split method is the most appropriate 

method which allows the enhancement of all the peculiar 

features characterizing digital business, such as: the 

cross-jurisdictional scale without mass, (ii) the 

importance of intangible assets, and (iii) the 

importance of data, user participation and their 

synergies with IP. 

 

However, considering the wide range of businesses 

operating in the digital context, it would also probably 

be efficient for the OECD practice to proceed with the 

identification of some (business) categories and address 

the main topics and features to be considered when 

carrying out the functional analysis and when then 

concretely adopting the profit split method. 

                                                           
Profit Split Method, released in June 2018, completely lacks any 

reference to the digital environment. 
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In fact, while we appreciate that some business models, 

such as several varieties of e-commerce, app stores, 

online advertising, cloud computing, participative 

networked advertising, high speed trading and online 

payment services, have been, already, delineated in the 

main features by BEPS Action 19, some additional efforts 

in this direction would be welcome.    

 

In our opinion - as it will be further discussed in the 

following paragraphs - these categories should be 

opportunely developed in order to provide specific 

profit allocation criteria based on the peculiar 

features of each business model, also considering that 

one of the main critical aspects of digital business 

taxation consists in the evident difficulty in 

accurately delineating the revenues to be attributed at 

the peripheral level.  

 

With particular regard to the latter, we suggest that 

the OECD provides further specifications, within the 

updates following the “Tax Challenges Arising from 

Digitalisation” – Interim Report 2018, expected in 2019, 

as we deem it to be a crucial element in order to fairly 

address the taxation of the digital economy.10 

 

 

                                                           
9 In particular, OECD (2015), Addressing the Tax Challenges of the 

Digital Economy, Action 1, 2015 Final Report, OECD/G20 Base Erosion and 

Profit Shifting Project, OECD Publishing, Paris, para.116 et seq.  
10 In particular, para. 513 of OECD (2018), Tax Challenges Arising from 

Digitalisation – Interim Report 2018: Inclusive Framework on BEPS, 

OECD/G20 Base Erosion and Profit Shifting Project, OECD Publishing, 

Paris, states that “In addition to refining the understanding of the 

value contribution of certain aspects of digitalisation, technical 

solutions will also be explored to test the feasibility of different 

options. In addition to ongoing dialogue between Inclusive Framework 

members, this process will also involve ongoing engagement with different 

take holder groups, including business, civil society and academia. 

Following an update on progress in 2019, the Inclusive Framework will 

work towards a consensus-based solution by 2020”. 
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2. “To what extent do you think that businesses are able, 

as a result of the digitalisation of the economy, to 

have an active presence or participation in that 

jurisdiction that is not recognised by the current profit 

allocation and nexus rules? In answering this question, 

please consider:  

 

i. To what types of businesses do you think this is 

applicable, and how might that assessment change 

over time?  

 

ii. What are the merits of using a residual profit split 

method, a fractional apportionment method, or other 

method to allocate income in respect of such 

activities?” 

 

In general, it can be seen that the different typologies 

of businesses which populate the digital economy tend to 

create an interaction with the value generated in 

jurisdictions to which taxing rights are generally not 

attributed under the current nexus rules. 

 

We believe that the active presence or participation in 

the market jurisdiction of an MNE digital player will 

decrease at a higher pace over time. In other words, the 

need for such MNEs to have a physical presence in the 

customers’ jurisdictions will always be less needed.  

 

To what types of businesses do you think this is 

applicable, and how might that assessment change over 

time?  

 

As far as the types of businesses to which the 

abovementioned distance between the active presence of 

participation and the current nexus rules/profit 

allocation mechanisms are concerned, we appreciate the 

effort already made by the OECD under the Action 1, 2015 

Final Report para. 4.2., in providing a list of business 
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models which could suffer the above-mentioned 

misalignment. 

  

In particular, reference is made to: 

  

· electronic commerce (B2B models, B2C models, C2C 

models and e-commerce); 

· payment service (cash payment solutions, E-wallets 

or cyber-wallets, mobile payment solutions); 

· app-store; 

· online advertising; 

· cloud computing; 

· high frequency trading; 

· participative networked platforms. 

  

The above list should of course be constantly updated in 

light of the evolution of the digital businesses, and 

act as a sound reference point for appropriate 

orientation.  

  

What are the merits of using a residual profit split 

method, a fractional apportionment method, or other 

method to allocate income in respect of such activities?” 

 

Businesses operating in a digital context are 

characterized, as highlighted in the Interim Report 

2018, by some common key features: “these common 

characteristics are cross-jurisdictional scale without 

mass, the importance of intangible assets, and the 

importance of data, user participation and their 

synergies with IP”11. 

 

From a different perspective, we also note that 

additional concerns relate to the fast-changing patterns 

of digital players, probably requiring adequate 

                                                           
11 OECD (2018), Tax Challenges Arising from Digitalisation – Interim 

Report 2018: Inclusive Framework on BEPS, OECD/G20 Base Erosion and 

Profit Shifting Project, OECD Publishing, Paris, on p. 51. 
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interventions at the international practice level to 

keep the relevant instruction updated and efficient. 

 

One should acknowledge that all the above-mentioned 

features fairly embed unique and valuable contributions 

and assume a high level of integration.   

 

The value of these contributions cannot likely be 

measured through a method based on pure comparability 

and consequently the reference to traditional methods 

does not seem opportune.  

 

In light of this, the allocation of the global profits 

arising from those contributions should indeed be 

determined through a method which reflects, as far as 

possible, the actual value created by each key feature: 

on this basis the profit split method appears to be the 

only reliable methodology.  

 

In fact, it is well known that the profit split method 

- as outlined by the recent Revised Guidance on the 

Application of the Transactional Profit Split Method 

201812 - is the most suitable method to establish a 

remuneration in line with the actual value created, 

especially in situations where that value comes from 

dematerialised activities.  

 

Entering into detail on the peculiarities of the profit 

attribution in question, one can acknowledge that the 

current proposals essentially introduce the recourse to 

three (rectius: two) main approaches: (i) the use of a 

residual profit split as a common basis to measure the 

value generated locally for a business benefitting from 

the so-called “user participation” and for those 

dependent on marketing intangibles; and (ii) the use of 

                                                           
12 OECD (2018), Revised Guidance on the Application of the Transactional 

Profit Split Method: Inclusive Framework on BEPS: Action 10, OECD/G20 

Base Erosion and Profit Shifting Project, OECD Paris. 
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the fractional apportionment method which may be 

adequate to capture – in general – the local profit in 

the relevant business connected to the significant 

presence in that jurisdiction.     

 

Some observations concerning each of the above-mentioned 

methods, in relation to the three proposals developed in 

the Discussion Draft, follow below. 

 

1. The “user participation” proposal. 
 

The first proposal developed by the Discussion Draft 

essentially relates to highly digitalised business 

models which create value mostly through the active 

participation of users. 

 

In more detail, such businesses generate revenues mainly 

by exploiting user data (e.g. social media platforms or 

search engines) or from the value created by the network 

of users which exchange reviews or information about 

products and/or services (e.g. online marketplaces).  

 

With respect to the above-mentioned business models, the 

Discussion Draft suggests a residual profit split method 

as the most appropriate approach in order to allocate 

the profits in the users’ jurisdictions, in line with 

the actual value created.  

 

If one wanted to expand on the OECD’s thought on this 

subject, the approach, as described in the Discussion 

Draft, could be numerically developed as follows: 

 

Total revenues* 100 

Cost routine activities* (60) 

Operating profit 40 

  

Mark up* 20% 

Remuneration routine activities (12) 

  
Residual operating profit 28 
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Revenues user base Country A* 60 

Revenues user base Country B* 30 

Revenues user base Country C* 10 

  

Operating profit Country A 

[28*60/(60+30+10)]=16

,8 

Operating profit Country B 

[28*30/(60+30+10)]=8,

4 

Operating profit Country C 

[28*10/(60+30+10)]=2,

8 

Total operating profit 28 
 

* please note that the numerical data are hypothetical.   

 

While this approach seems, in theory, to be appropriate 

in order to allocate the profits in the users’ 

jurisdictions, some critical issues should probably 

still need to be addressed. 

 

Firstly, with respect to the allocation of the residual 

profits, one should carefully select an appropriate 

allocation key that, besides reflecting the relative 

value created in each jurisdiction involved, is (as far 

as possible) objective under the relevant facts and 

circumstances (reference to local revenues has been made 

in the example above).  

 

In this respect, it should be noted that some allocation 

keys, such as the number of users located in a specific 

jurisdiction, cannot be considered as an objective 

splitting factor in order to reliably allocate the 

profits. In fact, the value of users’ contributions can 

vary depending on the jurisdictions involved, given that 

these could present non-identical or even different 

economic circumstances.  

 

Moreover, it should also be highlighted that, it is rare 

for highly digitalized businesses to present “routine 

functions” which are generally remunerated as a first 

step before the allocation of the residual profit. 
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An example can be seen in the R&D functions performed by 

businesses such as search engines which cannot likely be 

considered “just” as “routine functions”, that can be 

reliably benchmarked and remunerated in accordance with 

the arm’s length principle.  

 

In addition, the approach in question does not consider 

the event in which the relevant business ends up in a 

global loss.  

 

In this case, it does not seem appropriate to split the 

relevant losses among the users’ jurisdictions following 

the same criteria as those set out for the splitting of 

profits. 

  

2. The “marketing intangible” proposal. 
 

The “marketing intangible” proposal focuses on a nexus 

concept which privileges the marketing intangible 

contribution and seems to be theoretically applicable 

both to (i) highly digitalised business models and to 

(ii) hybrid business models, such as online consumer 

product retailers, able to compete with traditional 

business models (e.g. traditional retail stores). 

 

With respect to sub (ii), the proposal seems to refer to 

those businesses which operate either without a physical 

presence or through a local presence which is, in 

essence, a limited risk distributor. In this case, the 

value created in the local jurisdiction is a function of 

the user base or marketing intangibles in general. 

 

In relation to the “market intangible” proposal, the 

Discussion Draft suggests, again, the residual profit 

split method as the most appropriate for the allocation 

of profits in a given jurisdiction. 

 

More particularly, the Discussion Draft suggests two 

different approaches, i.e. (i) the application of 
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“normal transactional transfer pricing principles”, and 

(ii) a “revised” residual profit split approach which 

involves some approximation mechanisms relating to the 

determination of the routine profits and the 

determination of the residual profit to be allocated to 

the marketing intangibles.  

 

In this respect, the above-mentioned critical issues 

concerning the practical application of the method, 

along with the numerical example, can be re-proposed in 

relation to the proposal at issue.  

 

Nevertheless, considering that the “marketing 

intangible” proposal also seems to be applicable to the 

above-cited hybrid business models - which could operate 

through a local presence which performs routine 

functions (i.e. a limited risk distributor) - it seems 

opportune to specifically take into consideration the 

revenues arising from those routine functions performed 

locally.   

 

With this in mind, the above-mentioned example could be 

modified as follows:     

 

Total revenues* 100 

MNE routine costs* (40) 

Operating profit 60 

  
Mark up* 20% 

Remuneration general routine 

activities (8) 

  
Residual operating profit 52 

  

Revenues user base Country A* 60 

Revenues user base Country B* 30 

Revenues user base Country C* 10 

  
Local costs routine activities A* (10) 
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Local costs routine activities B* (8) 

Local costs routine activities C* (2) 

  

Mark up* 5% 

Remuneration general routine 

activities A (0,5) 

Remuneration general routine 

activities B (0,4) 

Remuneration general routine 

activities C (0,1) 

Operating profit Country A 

[52*60/(60+30+10)]

-(10+0,5)=20,7 

Operating profit Country B 

[52*30/(60+30+10)]

-(8+0,4)=7,2 

Operating profit Country C 

[52*10/(60+30+10)]

-(2+0,1)=3,1 
* please note that the numerical data are hypothetical. 

 

3. The “significant presence” proposal. 

 

This proposal is based on the concept of “significant 

economic presence” to be considered as the driver 

(rectius: the nexus) in order to allocate profits. 

 

The Discussion Draft identifies some factors which could 

determine a strong interaction with a given 

jurisdiction, such as the existence of a user base or 

the volume of digital content derived from the 

jurisdiction.13  

 

The fractional apportionment method is a method that - 

differently from those relying on the application of the 

profit split method – considers the local revenues as 

the starting point.  

 

In this respect, we aim to highlight that further 

specification regarding the practical application of the 

method are however opportune.  

 

                                                           
13 See para. 2.2.3 of the Discussion Draft. 
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The following numerical example tries to develop the 

application of the method bearing in mind the relevant 

OECD instructions, i.e. “The tax base could be determined 

by applying the global profit rate of the MNE group to 

the revenues (sales) generated in a particular 

jurisdiction. The tax base would be apportioned by taking 

into account factors such as sales, assets and 

employees”14: 

 

Global revenues* 1000 

Global profit* 300 

Global profit rate 30% 

  

Local revenues* 100 

Local profit 30 

* please note that the numerical data are hypothetical.   

 

In light of the example above, one should firstly note 

that although – as already mentioned - the method 

properly considers the local revenues as a starting point 

in order to determine the tax base related to a given 

jurisdiction, it is not clear why the method should 

tolerate the approximation of assuming that every single 

jurisdiction involved presents the same cost structure.  

  

In fact, the proposed approach is based on a pre-

determined formula calculated on the global results of 

the MNE, and does not take into account the specificities 

that exists at the local level. 

 

With this in mind, we would like to suggest a different 

approach which takes into consideration the costs 

(effectively or virtually) borne by the MNE in each local 

jurisdiction in order to allocate the profits 

consistently with the actual economic results.   

 

This approach may be seen in the following example, in 

which the local cost structure is not simply “assumed” 

                                                           
14 See para. 2.2.3 of the Discussion Draft. 
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(to be identical worldwide), but requires the fair 

estimation (rectius: remuneration) of the relevant IP, 

whose cost should opportunely be taken into account 

locally.   

 

Local revenues* 100 

Local costs* 30 

  

EBITDA 70 

  

Routine profit (to be determined at arm’s 

length)* 

5 

Cost for the use of intangibles* 40  

  

Local profit 25 
 * please note that the numerical data are hypothetical.   

 

As a concluding – and general – remark on the practical 

application of the different possible approaches, as set 

out above, in order to allocate the profits among the 

jurisdictions involved in the value creation, it should 

be noted that it remains unclear how to reliably 

calculate the amount of local revenues to be considered 

as generated in a given jurisdiction. 

 

3. “What would be the most important design considerations 

in developing new profit allocation and nexus rules 

consistent with the proposals described above, including 

with respect to scope, thresholds, the treatment of 

losses, and the factors to be used in connection with 

profit allocation methods?”  

 

As already mentioned, in order to achieve a fair and 

effective model of taxation we think that the most 

important design consideration to be addressed is the 

proper categorization of the businesses operating in the 

digital economy. This should be done in order to limit 

the scope of application of the new nexus and profit 

allocation rules only to those businesses whose 
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structures give rise to disruptive effects from a tax 

perspective. 

 

It is worth highlighting, that the proper categorization 

of digital businesses (as described under chapter 2) 

would not be per se sufficient. In our opinion, in fact, 

the mentioned activity would be useless if not 

accompanied by the provision of effective tools for the 

accurate identification and definition of intragroup 

transactions – reference is made to the applicable 

functional analysis and determination of the most 

appropriate method.  

 

In this framework, we deem that the discussion introduced 

by the OECD under the 2018 Interim Report, at para. 2.3., 

should be further implemented in order to construe a 

proper way to determine where and how the value is 

created over the “business chain” in the digital sector. 

  

Another consideration that we would like to share is the 

opportunity to pay further attention to the concept of 

business lines. In fact, we agree with para. 2.3.2. of 

the Discussion Draft as the application of the new rules 

only at the MNE level would not lead to a fair 

application of the rules. One should in fact bear in 

mind that digital businesses are in a constant state of 

development. Therefore, we think that the application of 

the provisions at stake at the MNE level would, on the 

one hand, reduce complexity in the short term but, on 

the other hand, create major uncertainties in the long 

term.  

 

From a different perspective we acknowledge that several 

proposals regarding the taxation of digital business 
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entail the definition of certain thresholds below which 

the rules would not apply15.   

 

We appreciate the effort made by lawmakers in this 

respect with the aim of avoiding an excessive 

bureaucratic burden on small medium enterprises. It is 

in fact evident that, given the uncertain framework in 

which the rules at stake are introduced, their 

application in the short term will lead to significant 

bureaucratic efforts and costs for digital players. 

 

Notwithstanding the above one should consider that the 

use of thresholds would lead to a selective application 

of the tax rules underpinning this discussion which, 

therefore, would be contrary to the general principle of 

equality and fair taxation. Furthermore, evident 

consequences at a competition level would arise, 

therefore potentially creating room for aggressive 

planning for the purpose of falling out of the scope of 

the rules. 

 

When considering the fundamental design consideration, 

specific attention should also be paid with reference to 

the treatment of losses. As we have already mentioned 

“sub” II above, it is necessary to point out that in the 

whole fiscal regulation design the event in which the 

                                                           
15 For example reference can be made to (i) EU proposal: COM(2018)148/F1  

(Article 4) “In accordance with Article 4(1), an entity above both of 

the following thresholds qualifies as a taxable person for the purposes 

of the DST: –the total amount of worldwide revenues reported by the 

entity for the latest complete financial year for which a financial 

statement is available exceeds EUR 750 000 000; and –the total amount 

of taxable revenues obtained by the entity within the Union during that 

financial year exceeds EUR 50 000 000” and (ii) the Italian “web tax” 

(i.e. tax on digital services, introduced by Art. 1, para. 35 of Law 30 

December 2018, No. 145) applicable only to MNE that shows a total amount 

of worldwide revenues exceeding EUR 750.000.000 and whose total amount 

of domestic revenues deriving from digital services exceeds EUR 

5.500.000.  
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relevant business ends up in a global loss is not 

considered.  

 

In this case, it does not seem obviously appropriate 

that the relevant losses are split among the users’ 

jurisdictions following the same criteria as those set 

out for the splitting of profits.      

 

4. “What could be the best approaches to reduce complexity, 

ensure early tax certainty and to avoid or resolve multi-

jurisdictional disputes?”  

 

According to the OECD Discussion Draft, the new proposal 

should also resolve the possible controversies that 

could arise between national jurisdictions and MNEs or 

between different jurisdictions. 

 

The approaches to reduce complexity and controversies 

could be ex ante or ex post.   

 

In order to ensure a fair taxation system, we believe 

that the ex ante approach should be privileged.  

 

In our opinion, the most appropriate instrument that 

should be used in order to reduce complexity and resolve 

the main disputes that may arise, under the current 

international taxation framework16, is represented by the 

Advance Pricing Procedure (APA). 

 

Specifically, through this procedure taxpayers can 

determine in advance their tax positions in 

collaborating with the Tax Authorities involved, 

avoiding in this way, consecutive disputes or 

uncertainty regarding their tax obligations as well as 

double taxation issues. 

 

                                                           
16  See para. 2.3.7 of the Discussion Draft.  
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Furthermore, in order to reduce complexity, in our view, 

it is opportune to appoint an independent referee 

(rectius auditor) that is capable of tracking and tracing 

all the digital transactions. In this respect, we would 

recommend either telephone-internet providers, who are 

the only ones that know the number of users which are 

connected to the websites, or financial institutions, 

which are capable of tracking the payments made by the 

users. 

 

* * * 

 

GLOBAL ANTI-BASE EROSION PROPOSAL 

       

 

“Commentators views are requested on the policy, technical 

and administrability issues raised by the proposals 

described above, including those raised in paragraphs 100 

and 105. In particular, comments are specifically requested 

on the questions set forth below: 

 

1. What is your general view on this proposal? In answering 

this question please consider the objectives, policy 

rationales, and economic and behavioural implications of 

the proposal. 

2. What would be the most important design considerations 

in developing an inclusion rule and a tax on base eroding 

payments? In your response please comment separately on 

the undertaxed payments and subject to tax proposals and 

also cover practical, administrative and compliance 

issues. 

3. What, if any, scope limitations should be considered in 

connection with the proposal set out above? 

4. How would you suggest that the rules should best be c-

ordinated? 

5. What could be the best approaches to reduce complexity, 

ensure early tax certainty and to avoid or resolve multi-

jurisdictional disputes?” 
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In principle, all proposals aimed at preventing base erosion, 

profit shifting and harmful tax competition are welcomed. 

 

However, from a technical point of view, it should firstly 

be noted that while the income inclusion rule17 and the 

undertaxed payments rule18 seem to be more easily applicable 

approaches, given that they may also be implemented 

unilaterally by way of amending the domestic law, the subject 

to tax rule19 is deemed to be more difficult to implement.   

 

This is due to the fact that the latter approach would not 

be implementable without amending the current international 

tax framework, namely the relevant DTTs under the OECD MTC. 

In this regard, it is worth noting the difficulties 

experienced in the recent past with the implementation of 

the OECD Multilateral Instrument (“MLI”), especially in 

relation to Action 2 on hybrid mismatch arrangements20. 

 

This being said, as far as the “income inclusion rule” and 

the “undertaxed payments rule” are concerned, we agree with 

the risk of un-coordinated domestic implementation 

highlighted under para. 90 of the Discussion Draft21. In 

fact, one may consider that single jurisdiction initiatives, 

can encourage as correctly considered under the cited para. 

90 of the Discussion Draft, new forms of protectionism and 

the spread of harmful tax practices.   

 

                                                           
17 In particular, para. 3.3. of the Discussion Draft. 
18 In particular, para. 3.4.1. of the Discussion Draft. 
19 In particular, para. 3.4.2. of the Discussion Draft. 
20 In this regard, it should be noted that the OECD MLI covered, among 

the recommendations provided under BEPS Action 2, only provisions dealing 

with “Transparent Entities” and “Dual Resident Entities” (see,. Article 

3 and 4 of the OECD MLI). Furthermore, such recommendations are not even 

obligatory for countries to implement, given that the OECD Member States 

“may reserve the right” not to apply such provisions in their entirety. 
21 In particular, para. 90 of the Discussion Draft outlines that “in the 

absence of multilateral action there is a risk of un-coordinated, 

unilateral action, both to attract more tax base and to protect existing 

tax base, with adverse consequences for all countries, large and small, 

developed and developing”. 
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In addition, we would like to point out that in our view the 

“income inclusion rule” would replace rather than supplement 

the CFC rule dynamics. Indeed, should we make reference to 

the Italian domestic law, the income inclusion rule does not 

differ from the already in force CFC provisions set forth by 

Article 167 of ITC22. As a consequence, it should be carefully 

evaluated whether to introduce a provision which seems to 

have many features in common with the CFC legislation.  

 

To this end when opting for the “income inclusion rule” 

and/or for the “undertaxed payment rule”, some ad hoc 

provisions will also need to be adequately implemented in 

order to mitigate possible overlaps and misalignments.  

 

1. Technical comments on issues raised in para. 100 and 105. 
 

In our opinion the opportunity to implement the proposed 

anti-base erosion rules should be evaluated by OECD Member 

State; therefore, we focused only on the technical aspects 

of the proposal. 

 

In particular, in the following paragraphs, we will provide 

our thoughts in relation to the “design” of an income 

inclusion rule and a tax on base eroding payments (commenting 

                                                           
22 In particular, Article 167 of the ITC, following the modification 

introduced by Legislative Decree No. 142 of 29 November 2018 (the 

“Decree”) implementing Council Directives (EU) 2016/1164 and 2017/952 

(the Anti-Tax Avoidance Directives; (“ATAD”)), provides that the CFC 

regime is applicable to any Italian resident person (including 

individuals) that control non-resident entities (i) subject to an 

effective tax rate of less than 50 percent of the amount to which they 

would have been subject if resident in Italy and (ii) more than a third 

of their income derives from passive income sources. 

With specific regard to the “control requirement”, Article 167, cited, 

provides that the non-resident entities are considered “controlled” 

where an Italian entity (i) holds the legal control as provided under 

Article 2359 of the Italian Civil Code and/or (ii) holds directly or 

indirectly, a stake in their profits of more than 50 percent.  

A specific safe harbour is provided under para. 5 of some Article 7. In 

more detail, the CFC regime does not apply when the resident controlling 

entity can demonstrate, by filing a specific request for ruling, that 

the controlled foreign entity “carries out an effective economic 

activity, through the use of personnel, equipment, assets and premises”. 

https://www.linguee.it/inglese-italiano/traduzione/misalignment.html
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separately the undertaxed payments and subject to tax 

proposals). 

    

1.1 Income inclusion rule. 

 

In relation to technical issues highlighted in para. 100 of 

the Discussion Draft, in connection with the design of the 

“income inclusion rule”, we would like to advance the 

following solutions2324: 

 

a) with reference to “the type of entity covered”, one 

should consider including any entity that, although not 

incorporated, is treated as a body corporate for tax 

purposes in the jurisdiction of residence, in accordance 

with the definition of “company” provided by the 

Commentary to Article 3 of the OECD MTC. Indeed, in this 

context, the wording, which will be chosen to identify 

the “entities” subject to the rule at stake, should 

probably be interpreted in a broad sense (consistently 

with the rationale of the rule at stake) and including 

therefore any atypical corporate legal entities, whether 

or not recognized by the relevant counterparty25.    

 

Regarding the “minimum level of ownership”, we would 

mostly welcome the reference to a shareholding 

percentage (as it is proposed in para. 96) to more than 

50 percent rather than “25%”, since it is only with such 

(direct or indirect) participation that the controlling 

entity may more likely obtain all the information 

required in order to properly calculate its overall tax 

                                                           
23 Please note that the order of our comments mirrors the same order 

followed by the cited para. 100 of the Discussion Draft. 
24 Please note that our considerations are based on the specific 

provisions and interpretations provided under the Italian domestic 

legislation and practice in relation to “Controlled foreign company” and 

“Transfer pricing rules”. 
25 This approach would be in line with the provision of Ministerial Decree 

14 May 2018, in relation to the application of the domestic transfer 

pricing rules, and the interpretation provided in the same context by 

the Italian tax authorities in circular letter of 22 September 1980, No. 

32/9/2267. 
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burden26;  

 

b) with reference to “the mechanism for determining whether 

a corporation has been subject to tax at a minimum rate” 

in our opinion the rule should provide for the comparison 

between (i) the taxes paid by the foreign entity on the 

local income and (ii) the taxes that foreign entity would 

have paid on the same income determined according to the 

rule applicable in the State of residence of the relevant 

counterparty; 

 

c) in relation to “the design of thresholds or safe harbors” 

in our opinion, a reasonable criterion could be the 

exclusion of companies listed on regulated stock markets 

and of any body which is subject to supervision by 

official authorities. In fact, it is common knowledge 

that these subjects are generally less exposed to harmful 

tax practices and, furthermore, the exclusion of such 

subjects is useful to facilitate the application of such 

rule by local administrations, which may focus their 

efforts on structures with riskier profiles; 

 

d) in connection with “the rules to attribute the income to 

the controlling shareholders”, it seems reasonable to 

maintain that the income of the foreign entity should be 

attributed in proportion to the right of the counterparty 

entity to participate in the distribution of the foreign 

entity’s profits. Indeed, this should discourage the 

shifting of profits to no or low tax jurisdictions, given 

that no advantage may be achieved by the controlling 

entity; 

 

e) with reference to “whether the included income should be 

taxed at a minimum or the full domestic rate”, we believe 

that it would be more appropriate to provide that the 

income attributed to the relevant entity under such 

                                                           
26 In this regard, it should be noted that the same parameter in terms 

of shareholding percentage has also been adopted at the European level 

under Article 7 of ATAD, against tax avoidance practices that directly 

affect the functioning of the internal market.  
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approach should be taxed at the full domestic rate. Such 

approach would discourage MNEs from taking business 

relocation decisions based only on tax considerations 

and would be more coherent with the capital export 

neutrality principle, according to which domestic 

companies should be treated in the same way regardless 

of whether they invest in the same country or in a 

foreign one;  

 

f) with regard to the “mechanisms to eliminate double 

taxation” we believe that the tax credit system should 

be privileged while the recourse to subsequent 

adjustment could create some evident misalignments; and 

 

g) finally, in relation to the “compatibility of the design 

of the income inclusion rule with international and EU 

law obligations”, we believe that such provision should 

in any case comply with principles stated under Article 

7 of ATAD. In more detail, Article 7 of ATAD provides 

specific rules for Controlled foreign companies in order 

to deter profit shifting to a low or a no tax country. 

In particular, para. 1 of the mentioned Article 7 states 

that  “The Member State of a taxpayer shall treat an 

entity, or a permanent establishment whose profits are 

not subject to tax or are exempt from tax in that Member 

State, as a controlled foreign company where the 

following conditions are met: (a) in the case of an 

entity, the taxpayer by itself, or together with its 

associated enterprises holds a direct or indirect 

participation of more than 50 percent of the voting 

rights, or owns directly or indirectly more than 50 

percent of capital or is entitled to receive more than 

50 percent of the profits of that entity; and (b) the 

actual corporate tax paid on its profits by the entity 

or permanent establishment is lower than the difference 

between the corporate tax that would have been charged 

on the entity or permanent establishment under the 

applicable corporate tax system in the Member State of 

the taxpayer and the actual corporate tax paid on its 

profits by the entity or permanent establishment”.  
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1.2 Undertaxed payments rule. 

 

In relation to technical issues highlighted in para. 105 of 

the Discussion Draft, in connection with the design of the 

“undertaxed payments rule”, we would like to suggest the 

following solutions: 

 

a) in relation to “the scope of the payments covered” it 

could, in our view, include those payments that if they 

had been received by the payer, would have been subject 

to tax under the ordinary rules (so-called “mirroring 

clause”). Moreover, in case the payee entity is deemed 

to be a conduit company, some additional measures may be 

introduced, given that – in accordance with the OECD 

interpretation27 - the conduit companies should be 

disregarded as beneficial owners. Therefore it could, 

also, be provided that in such case the conduit company 

(“rectius”: the payee) delivers a statement attesting 

that the beneficial owner of the income has adequately 

taxed the relevant income that (ultimately) corresponds 

to the payment for which the deduction has been claimed 

at the level of the original payer.   

 

b) regarding the “threshold for ascertaining related party 

status”, once again, we recommend the increase of the 

shareholding percentage proposed in para. 103 to above 

50 percent, since it is only with such (direct or 

indirect) shareholding that the paying entity is likely 

in the position to obtain all the information required 

in order to properly calculate the tax rate of the payee 

counterparty; 

 

c) with reference to “whether the tax rate test should be 

                                                           
27 Please consider that the OECD in its report from the Committee on 

Fiscal Affairs entitled “Double Taxation Conventions and the Use of 

Conduit Companies” concludes that “a conduit company cannot normally be 

regarded as the beneficial owner if, though the formal owner, it has, 

as a practical matter, very narrow powers which render it, in relation 

to the income concerned, a mere fiduciary or administrator acting on 

account of the interested parties” (see para. 10.1, Commentary to Article 

11 of the OECD MTC). 
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applicable on an entity by entity or transaction by 

transaction bases”, we consider that this mechanism 

should work, at first instance, on an “entity by entity” 

basis. In other words, considering the whole taxable 

income of the payee, if the minimum tax rate is met, 

there should not be a need to go further. On the 

contrary, if this first test is not passed and the 

minimum rate is not met, a “transaction by transaction” 

test could be performed. In this regard, we believe that 

it should, however, be borne in mind that the 

introduction of a materiality threshold is opportune, in 

order to facilitate administration and compliance with 

the rule; 

 

d) regarding “compatibility of the undertaxed payment rules 

with the international obligations”, we believe that the 

undertaxed payment rule may be, in principle, considered 

compliant with international obligations. This is due to 

the fact that such rule seems similar to the one provided 

in order to prevent hybrid mismatch arrangements.  

 

However, we highlight that with specific regard to hybrid 

mismatch the latter is configurable as long as it is a 

different legal qualification of the financial 

instrument in two jurisdictions rather than a different 

tax treatment.  

 

Having said that, from a broader perspective, with 

reference to the EU law, we believe that there will be 

the risk that such a rule would be in conflict with the 

freedom of establishment principle.  

 

To this end, we highlight that in order to  be compliant 

with the EU law provision the undertaxed payments rule 

should apply only in circumstances where the payment is  

made to non-genuine entities; and 

 

e) in relation to “whether the rule should deny 

deductibility or only on a graduated basis” we believe 

that in order to decrease the level of complexity in the 
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application of the undertaxed payment rule, the 

deductibility should be denied only on a graduated basis 

reflecting the level of taxation in the jurisdiction of 

the recipient. 

 

2. Subject to tax rule. 

 

Though we acknowledge the fact that, as pointed out in para. 

1 above, it seems difficult to implement a subject to tax 

rule in practice - given the necessity to intervene at a Tax 

Treaty level – we would like to provide some considerations 

in relation to the possible design of such rule. 

 

Firstly, we believe that a subject to tax rule should 

probably apply exclusively in relation to passive income 

rather than to business profits.  

 

In fact, it is our opinion that, in general, in order to 

attribute taxing right to jurisdictions, reference should 

mostly be made to transfer pricing rules. Indeed, the 

application of transfer pricing provisions should already be 

sufficient to mitigate harmful tax practices.     

 

Differently from the above, as regards e.g. interest and 

royalties, in principle, it may be maintained that the 

application of a subject to tax rule could be more opportune, 

even if such payments are (already) in line with the arm’s 

length standards.  

 

Indeed, as correctly mentioned in para. 89 of the Discussion 

Draft, the risk of shifting profit to entities subject to no 

or very low taxation rate is particularly acute in connection 

with profits relating to intangibles (especially with regard 

to the digital economy, where intangible assets are profit 

drivers). 

 

Such risk seems to be relevant also in relation to interest 

payments. In fact, in practice, it is common to encounter 

structures where group entities are financed with equity 

capital and generate profits, from intra-group financing or 
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similar activities, that are subject to no or low taxes in 

the jurisdictions where those entities are established. 

 

In such context, a subject to tax rule may be efficient in 

order to discourage multinational groups from adopting 

aggressive tax planning strategies involving payments of 

royalties or interests between group members. 


