
 TREMONTI ROMAGNOLI PICCARDI E ASSOCIATI  

 

Scoping of the future revision of Chapter VII of the Transfer 

Pricing Guidelines on “Special Considerations for Intra-

Group Services”. 

 

 

 

With respect to the issues raised in the “Invitation for 

Public Comments”, published on 9 May 2018, Tremonti Romagnoli 

Piccardi e Associati appreciates the opportunity to submit 

the following observations and comments on the scope of the 

future revision of Chapter VII of the Transfer Pricing 

Guidelines. 

 

*** 

 

1. Demonstrating that a service has been rendered and/or 

that the service rendered provides benefits to the 

recipient.  

 

The demonstration that a service is rendered for the 

benefit of a company is always a difficult and burdensome 

exercise, both for the taxpayer and the tax authorities. 

 

In order to mitigate such an onerous exercise, we suggest 

the evaluation of the possibility to introduce a sort of 

(rebuttable) presumption according to which the benefit 

test should in principle be met when the service is duly 

described within the transfer pricing documentation and, 

therefore, supported by a comprehensive transfer pricing 

analysis.  

 

Indeed, through a complete functional analysis pursuant 

to Chapter I of the 2017 OECD Transfer Pricing Guidelines 

(hereinafter, “TPG”), the taxpayer should (already) be 

able to prove that the service was indeed rendered for 

the benefit of the relevant subsidiary. 

 

As a consequence, the failure to meet the benefit test 

should be challenged by the tax authorities only through 

the re-characterization of the functional analysis. 
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2. Drawing a distinction between: (i) activities which do 

or do not benefit the local affiliates; (ii) benefits 

that purely arise from group membership and those that 

arise from a deliberate concerted action; and (iii) 

shareholder activities and stewardship activities. 

 

(i) According to the TPG (see paragraph “7.6” of TPG), 

an intra-group service is considered to meet the 

“benefit test” when a “two-step” test is 

satisfied: 

 

- the “inherence test”, that depends “on 

whether the activity provides a respective 

group member with economic or commercial 

value to enhance or maintain its business 

position”; and 

 

- the “willing to pay test”, that refers to 

“whether an independent enterprise in 

comparable circumstances would have been 

willing to pay for the activity if 

performed for it by an independent 

enterprise or would have performed the 

activity in house for itself”. 

 

With reference to the “inherence test”, we would 

like to point out that the presence of an 

“economic/commercial” interest constitutes a 

general widespread principle in domestic tax 

legislations when evaluating the legitimacy (and 

consequently) the deductibility of an intra-group 

cost. 

 

However, since there may be differences among tax 

legislations on how to evaluate and ponder the 

various conditions/requirements to ascertain the 

existence of the “economic/commercial” interest, 

possible mismatches could arise.  

 

We therefore suggest including in the TPG a 
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broader and more comprehensive definition of 

“inherence”, which shall preferably lead to a 

less formalistic and more standardized approach 

from the local tax administrations. 

 

For instance, the mere connection (even 

potential) of the intra-group service in question 

with the business purpose of the recipient could 

be ex se a reliable indicator. 

 

To this end, the TPG should invite the local 

administrations to adequately consider the 

proposed criteria in order to resolve possible 

uncertainties when performing the “inherence” 

test. 

 

To conclude, it is our expectation that the above 

could finally create a level playing field and 

grant greater certainty to taxpayers, 

discouraging – for instance - the position 

occasionally taken by the tax administrations 

which tend to disallow the deductibility of the 

full amount of the intra-group fee-charge, 

without performing a thorough quantitative 

analysis. 

 

In fact, in our experience some MNEs perform 

intra-group re-charges centrally, and the 

deductibility is not uniformly acknowledged at 

the level of the local subsidiaries.   

 

(ii) We consider the presence of the “incidental 

benefit” test provided by paragraph “B.1.4” of 

the TPG as substantially correct and do 

appreciate the distinction made by the TPG 

between the “passive association” benefit and the 

“active association” benefit (i.e. the service is 

deemed to be rendered only when there is the 
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active involvement of the shareholder1). 

 

However, we would like to point out that there 

might be cases where, even in the presence of an 

“active association”, an intra-group service is 

not identifiable, since it should be evaluated 

whether a sufficient/adequate underlying reason 

exists (e.g., commercial, financial, 

restructuring, etc.) to justify the peculiar 

treatment between the related parties (such as in 

a parent-subsidiary context). 

 

In this respect, some guidelines can be found in 

the recent decision of the European Court of 

Justice, C-382/16, Hornbach-Baumarkt AG, which 

stated that “in a situation where the expansion 

of the business operations of a subsidiary 

requires additional capital due to the fact that 

it lacks sufficient equity capital, there may be 

commercial reasons for a parent company to agree 

to provide capital on non-arm’s length terms”. 

 

In practice, according to the cited case law, the 

non-remuneration of the parent company guarantee 

provided to its foreign subsidiary (which in 

principle could be seen as a form of “active 

association”) has been considered by the ECJ 

fairly in line with the arm’s length conditions.  

Given this context, it would be particularly 

welcome the introduction of some additional 

guidance aimed at addressing – even by means of 

examples – those cases in which “active or passive 

association” may (or may not) lead to qualify the 

underlying transaction as a service, which 

accordingly assume a full tax relevance. 

 

                                                           
1 As pointed out under paragraph “7.13”, TPG, “passive association should 

be distinguished from active promotion of the MNE group’s attributes 

that positively enhances the profit-making potential of particular 

members of the group”. 

http://curia.europa.eu/juris/document/document_print.jsf?doclang=EN&text=&pageIndex=0&part=1&mode=DOC&docid=202410&occ=first&dir=&cid=701953
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(iii) Although we agree with the view that shareholder 

activities are a part of the broader group of 

stewardship activities, we acknowledge that it is 

extremely difficult to demonstrate – in an 

objective manner - whether the cost related to a 

specific service has been sustained by the 

shareholder for its own interest or for the 

benefit of its subsidiaries. 

 

Also here, the benefit test should be conducted 

in a way to evaluate whether the activity of the 

shareholder has been carried out with the aim to 

increase the profits of the subsidiary or of the 

same shareholder (e.g. in terms of higher 

dividends or capital gains).  

 

From a different perspective, one could indeed 

wonder if - under the “willing to pay” test - the 

position of the minority shareholder could be 

enhanced (i.e. to which extent its position could 

be considered a reliable “benchmark”?). 

 

Our recommendation would be to introduce some 

guidance specifically expanding on the topic. In 

doing so, once again, we also encourage the 

recourse to practical examples (dealing with 

cases in which directorship and coordinating 

activities can be qualified as stewardship 

activities). 

 

 

3. Identifying in practice duplicated activities. 

 

We appreciate the inclusion of the so-called 

“duplication test” - as stated by paragraph “B.1.3.” of 

the TPG - and we of course agree with the general 

principle that no intra-group service should be deemed 

to exist when it merely duplicates a service that another 

group member (or a third party service provider) is 

already performing for the benefit of the company. 
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However, in our opinion, the “duplication test” should 

be seen as part of the “benefit test”, rather than as a 

stand-alone evaluation. 

 

Such an approach should in essence broaden the number of 

exceptions according to which a service should be deemed 

to exist even in cases of duplicated activities2. 

 

In our experience, additional situations that may be 

seen as exceptions can be found in the R&D field. 

 

Examples are “genuine” cases of (apparent) duplication 

of activities when one related-party performs basic 

research functions and the other related-party carries 

out the applied research duties on the same project or 

process. 

 

In light of the above, the integration of the cited 

paragraph “7.11” of TPG could be particularly 

appreciated. 

 

 

4. Finding an appropriate allocation key for charging 

intra-group services. 

 

Given the current guidance provided in paragraphs “7.25” 

and “7.59” of TPG on allocation keys, we consider it 

appropriate to include a wider list of examples related 

to a more extensive number of services/activities. 

 

At least, some allocation-key examples should be 

provided with respect to the already comprehensive list 

of low value adding services under paragraph “7.49” of 

TPG. 

 

If we may, we would like to propose some possible 

practical examples (please find below a brief list of 

                                                           
2 According to by paragraph “7.11” of TPG, “An exception may be where 

the duplication of services is only temporary… [or] is undertaken to 

reduce the risk of a wrong business decision”. 
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activities and the proposed allocation keys). 

 

- Finance, treasury and administration management; 

human resources organization: Subsidiary’s 

Revenue/Revenue of Group. 

 

- Planning and control; group operations and business 

activities; legal affairs: Relevant Employees’ 

Working Hours/Total. 

 

- IT service: E-mail accounts/Total. 

 

- HR administration: Relevant Personnel Pay-slip/Total. 

 

 

5. Determining the costs that should or should not be 

included in the cost base of the remuneration for the 

provision of services between associated enterprises; 

and, 

 

Please note that we are focusing here on low value adding 

services, although the same considerations may be 

extended to standard intra group services. 

 

Particularly, with reference to the composition of the 

“cost pools” set under paragraph “7.56”3 of TPG, we would 

like to point out that, while the identification of the 

so-called “direct costs” appears to be reasonably 

straightforward, the determination of the “indirect 

costs” and the “operating costs” could result in a more 

difficult exercise, thus subject to more discretionary 

decisions. 

 

In this scenario, therefore, we would consider it 

appropriate to exclude the computation of the “indirect 

costs” and the “operating expenses” from the cost pool 

                                                           
3 Under paragraph “7.56” of TPG, “the costs to be pooled are the direct 

and indirect cost of rendering the service as well as, where relevant, 

the appropriate part of operating expenses (e.g. supervisory, general 

and administrative)”. 
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on which the mark-up is levied (under the assumption 

that the mere pass-through charge-out of these latter 

costs could in some circumstances be more in line with 

the arm’s length conditions). 

 

From a slightly different standpoint, the inclusion in 

paragraph “7.34”, TPG of some additional clarification 

on cases for which the non-applicability of a mark-up is 

legitimate (given the “pass through” feature of the 

relevant expense) would also be welcome. 

 

In this further regard, if we may, we suggest 

highlighting that no “mark-up” is to be levied for the 

re-charge of services whose original cost already 

includes the (arm’s length) remuneration of the relevant 

third party provider. The increase of the number of 

examples would also be very much appreciated. 

 

 

6. Assessing the arm’s length conditions for services 

provided in connection with the use of intangibles; 

services that are highly integrated with the value 

creation of the MNE group; and/or involve significant 

risks.  

 

In relation to the assessment of the arm’s length 

conditions for services provided in connection with the 

use of intangibles, it must first of all be noted that 

such evaluation should always be performed through an 

analysis conducted according to the guidelines provided 

under Chapter I, as integrated under Chapter VI.  

 

Having said that, given the strict connection between 

the service and the intangible in question and, as a 

consequence, the difficulties in separating (i) the 

return from the services themselves, and (ii) the return 

from the intangible, we believe it could be appropriate 

to introduce some “safe-harbours” for the evaluation of 

the arm’s conditions. 

 

*** 
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If you have questions or you would like further clarification 

regarding any of the points discussed above, please contact 

milano@virtax.it. 

 

Respectfully submitted, 

 

 

Yours sincerely, 

 

 

 

 

Tremonti Romagnoli Piccardi e Associati 

 

mailto:milano@virtax.it

