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Scoping the future revision of Chapter IV of the Transfer 

Pricing Guidelines dealing with administrative approaches to 

avoiding and resolving transfer pricing disputes. 

 

 

With respect to the issues raised in the “Invitation for 

Public Comments”, published on 9 May 2018, Tremonti Romagnoli 

Piccardi e Associati appreciates the opportunity to submit 

the following observations and comments on the scope of the 

future revision of Chapter IV of the Transfer Pricing 

Guidelines. 

 

*** 

 

1. What additional aspects or mechanisms to minimise the 

risk of transfer pricing disputes should be included 

as part of the guidance on transfer pricing compliance 

practices (e.g. co-operative compliance, risk 

assessment tax examination practices)? While input 

received in the past on some of these issues in the 

context of the work of the Forum on Tax Administration 

will be considered, input on business experience with 

such aspects or mechanisms would be useful, including 

what have been the advantages and/or challenges? 

 

1.1. It is common knowledge that transfer pricing is not an 

exact science and the determination of the arm’s length 

price entails a process of evaluation and judgment 

that could lead to a significant risk of error. 

 

The OECD Transfer Pricing Guidelines for Multinational 

Enterprises and Tax Administrations (hereinafter 

“TPG”) correctly suggests the introduction of 

incentives for taxpayers that fulfil transfer pricing 

documentation requirements or in case of good faith 

errors. 

 

In particular, Chapter V of the TPG recommends the 

introduction of the so-called “penalty protection” in 

order to reward the taxpayer that has set up 

standardized transfer pricing documentation. 
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Nevertheless, many States provide for the cancellation 

of penalties only when the tax authorities have 

conducted a (positive) analysis of the content of the 

transfer pricing documentation. 

 

In our opinion, it would be useful to introduce a 

recommendation aimed at encouraging the automatic 

cancellation of penalties when the taxpayer acted in 

good faith by setting up the relevant transfer pricing 

documentation in compliance with the requirements 

prescribed by Chapter V of the TPG. 

 

This will allow the introduction of a clear incentive 

to fulfil the compliance obligations in the transfer 

pricing field, and should prevent possible disputes 

which may theoretically arise should the tax authority 

have to carry out a case by case analysis of the 

relevant documentation. 

 

From the same perspective, paragraph 4.18 et seq. of 

the TPG, recommends that if a Mutual Agreement 

Procedure (hereinafter “MAP”) results in a withdrawal 

or reduction of the primary adjustment, the tax 

authority should cancel or reduce the penalties 

imposed. 

 

In our opinion, this latter recommendation should be 

extended in order to provide for the cancellation (and 

not only for the possible abatement) of penalties 

(where imposed) if the taxpayer applies to enter into 

a MAP, regardless of its outcome. 

 

As a matter of fact, in such a case the taxpayer 

demonstrates the clear intention – not to evade taxes, 

but – to pursue the arm’s length conditions and, 

consequently, to pay their fair share of tax. 

 

 

2. Relevant aspects of the minimum standards and best 

practices contained in the Report on BEPS Action 14 
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related to transfer pricing have been incorporated 

into Chapter IV in the 2017 edition of the TPG. 

Considering this, and based on your experience, is 

there any additional guidance that would be useful in 

relation to corresponding and/or secondary adjustments 

to minimise the risk of double taxation? 

 

2.1. In our opinion, in order to minimize the risk of double 

taxation, it would be useful to introduce guidance 

aimed at allowing access to the MAP also with respect 

to adjustments that have been settled through extra-

judicial measures or which the taxpayer has merely 

agreed upon. 

 

As a matter of fact, and as highlighted in the TPG, 

the action of the tax authority should be aimed at 

determining the arm’s length price of a transaction in 

case of error/failure of the taxpayer. 

 

This means that any assessment issued by the tax 

authority (agreed upon by the taxpayer) or any 

redetermination of the assessment arising from an 

extra-judicial measure should be in line with the arm’s 

length principle. 

 

On this basis, it is clear that precluding access to 

the MAP in such cases will lead to a double taxation.   

 

On the contrary, granting access to the MAP will allow 

such violation to be easily avoided by granting (at 

least) a corresponding adjustment. 

 

2.2. As recognized in paragraph 4.65 of the TPG, the tax 

collection operated by the States involved in a MAP 

may significantly affect the taxpayer’s business. 

 

The recommendation “that countries should take 

appropriate measures to provide for a suspension of 

collection procedure during the period in which a 

mutual agreement procedure case is pending ... under 

the same conditions as apply to a person pursuing a 
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domestic administrative or judicial remedy” (see 

paragraph 4.65) is therefore extremely important to 

incentivize the access to the MAP, allowing the 

resolution of transfer pricing disputes without any 

form of double taxation and eliminating the risk of 

affecting the business activity of the taxpayer. 

 

In order to make such recommendation more efficient, 

we would suggest to introduce an exhortation to the 

States for the introduction of regulations aimed at 

allowing the taxpayer to file a request for suspension 

together with (and to the same authority entrusted to 

evaluate) the application for the MAP. 

 

This would be advantageous in order to discourage the 

practices – which are currently followed by some States 

– whereby the request for suspension can only be filed 

in a second phase, after the MAP has been formally 

initiated. 

 

In addition to that, we think it would be useful to 

introduce a recommendation aimed at persuading States 

to grant the suspension of collection procedures in 

the context of a MAP, especially in cases where 

specific solvency indicators are met, as for example 

in case of highly capitalized companies, listed or 

regulated companies, companies with a good tax record 

(i.e. with no pending tax issues). 

 

2.3. With respect to the different practices that States 

undertake to grant corresponding adjustments, it would 

be useful to introduce explicit recommendations which 

encourage efficient and straight-forward remedies in 

cases involving loss-making or dissolved companies. 

 

Particularly, in such cases, tax authorities may for 

example grant a refund or similar (rather than any 

forms of tax credit) which allow the taxpayer to 

immediately benefit from the elimination of the double 

taxation. 
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3. Element 2.7 of Action 14 minimum standards and the 

best practices related to APAs contained in the Report 

on BEPS Action 14 have also been incorporated into 

Chapter IV in the 2017 edition of the TPG. Considering 

this, is there any additional guidance that could be 

provided on advance pricing arrangements? Based on 

your experience, are any features of APAs or specific 

initiatives related to APAs that could strengthen 

their role in minimising transfer pricing disputes? 

What are the advantages of such initiatives and the 

implementation challenges? 

 

3.1. Based on our experience, in order to strengthen the 

role of the APA in minimising transfer pricing 

disputes, the TPG should contain specific 

recommendations aimed at imposing a time limit for the 

conclusion of (at least) unilateral agreement 

procedure. 

 

Indeed, the lack of a binding time limit currently 

penalizes taxpayers who want to set in advance the 

criteria to determine the arm’s length conditions.  

 

3.2. Another recommendation that could be more than welcome 

in order to strengthen the role of the APA in 

minimizing transfer pricing disputes is to exclude any 

possible overlap between the APA procedure and a tax 

audit. 

 

 As a matter of fact, APAs require taxpayers to provide 

detailed information relating to infra-group 

transactions on (a) given tax-year(s) that could in 

principle be used by the same tax authorities in the 

due course of a tax audit. 

 

Should such a situation occur, it is clear that 

taxpayers could be extremely discouraged from entering 

into an APA procedure. 

 

Although practical experience generally shows that 
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such situations do not happen, an explicit 

recommendation in this regard would probably add some 

additional clarity. 

 

 

4. Are there any other mechanisms or issues relevant to 

the administration of transfer pricing and/or to 

prevention and resolution of transfer pricing disputes 

for which guidance should be developed as part of the 

revision of Chapter IV of the TPG? 

 

4.1. With respect to a more efficient and effective 

resolution of transfer pricing disputes, as part of 

the revision of Chapter IV of the TPG, the OECD should 

consider developing guidance in relation to so-called 

“triangular cases”. 

 

 As clarified by the European Joint Transfer Pricing 

Forum (most recently in the “Final Report on Improving 

the Functioning of the Arbitration Convention”, dated 

12 March 2015), “a ... triangular case is a case where 

... two ... competent authorities cannot fully resolve 

any double taxation arising in a transfer pricing case 

when applying the arm’s length principle because an 

associated enterprise situated in (an)other ... 

State(s) and identified by both ... competent 

authorities (evidence based on a comparability 

analysis including a functional analysis and other 

related factual elements) had a significant influence 

in contributing to a non-arm’s length result in a chain 

of relevant transactions or commercial/financial 

relations and is recognized as such by the taxpayer 

suffering the double taxation”. 

 

Indeed (as recently highlighted by the European Joint 

Transfer Pricing Forum in the abovementioned “Final 

Report on Improving the Functioning of the Arbitration 

Convention”, dated 12 March 2015), the occurrence of 

triangular cases is increasing. 

 

In such cases, the contribution to the resolution of 
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the dispute by all the jurisdictions involved could be 

seen as valuable in order to  reach an arm’s length 

result, and thus to effectively eliminate double 

taxation. 

 

However, as of today, existing dispute resolution 

mechanisms do not seem to be effective in such cases. 

 

In fact, notwithstanding the amendments made to the 

Commentary on Article 25 of the OECD Model Convention 

(see para. 38.1 et seq.), the provisions of bilateral 

income tax treaties seem to be insufficient in order 

to resolve triangular cases, given that the 

involvement – in the due course of the procedure – of 

other affected States, even if theoretically possible, 

still appears difficult in practice. 

 

In such a scenario it would be useful if the OECD could 

consider providing some specific guidance, and 

possibly corroborate the relevant recommendations with 

some practical examples. 

 

An additional issue related to triangular cases deals 

with the interaction between the provisions of the 

bilateral tax treaties and those of the European 

Arbitration Convention (Convention 90/436/EEC, signed 

by the Member States of the European Communities on 23 

July 1990). 

 

In particular, it would be extremely welcome if tax 

administrations and taxpayers could benefit from 

specific instructions to manage in the most efficient 

manner transfer pricing triangular cases involving 

European and non-European States (i.e. cases that, 

ideally, may be covered in part by the European 

Arbitration Convention and in part by bilateral income 

tax treaties). 

 

*** 

 

If you have any questions or you would like further 
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clarification regarding any of the points discussed above, 

please contact milano@virtax.it. 

 

 

Respectfully submitted, 

 

 

Yours sincerely, 

 

Tremonti Romagnoli Piccardi e Associati 

mailto:milano@virtax.it

